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THE GOVERNMENT OF BENGAL. ' 
rel in 6 Moo, Ll, 101 ; 1 P.C., 808; AW R.P.C,77)] 


Ma Niere of the argument, judgment was postponed, a. 
now delivered by July, 38 


w Rion Mow, T. Proenrox Leian. —The 
doin thie case is the validity of aeclain 
Indis Company to resume, for tbe purposes of 
assessment, against the Raja of Khuruckpore, 755 
of hi, (between three and four hundred acres), part 
* Zamintary.. Their Lordships bad no doubt, at the 
pof the appeal, as to tho advice which it would be their 


t it was stated that there 


question to 












it might affect a very great extent of 

included in the Decennial 

to explain 

| lie grounds of theie opinion, aud by enabling parties to 

what cases will or will pot fall within their decision, to 
it, as far as possible, further litigation. 






The Right Hos. T. Prussarow Lion, the Right Hon the 
Kxsonr Bmecm, the Right Mou. Sim Kowann Rraw, the Right 


Justice Tousen, and the Right Hon. Su Jou 


SELECTION OF LEADING CASES. 


"The lande sought to be resumed, mre of what ix call 


establishments. 
As the question 
1793, and the changes whieh wera then introduced, 
convenient to advert to the state of these Pros 
mode ia which they were adm ly 
‘The threo Provinces of Bengal, Behar, and Orissa, were ced 


monxas, or villages, ocoupied by Royts ; Perguonals, each o 
which included several villages; Zewimarien varying inii 
extent, from a moderate English estate, to Districts equal to 9 
larger than many European principalities. The Zew lary of 
Beerbhoom, which immediately adjoins Khoruckpore, 

in a doenmgnt, dated in 1786, to which wo shall h 


xtent. 
Zomindars, within their respective 
and charged with 
duties, which properly belonged to the Government. Tl 
had authority to collect from the Ryots « certain portion of 
grow produce of the lande. They, in many casos, impo 
taxes and levied tolls, and they increase! their income by fe 
perquisites, and similar exactions, not wholly unknown to 
recent timer and more civilized nations. On the other hand, 
‘were bound to maintain peace and order, and administer jus 
within their Zemindarien, and, for that purpose, they bad t 
keep up Courts of civil and criminal justice, to employ Kaze 


as against the Royteand other inhabitants within their territories, 
many of these potentates exercised almost regal authority, they 
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LAND TENURES, LAND MEVESUE AND PRESGMIFTION. 





after making an allowance to the Zemin 1855. 


e, aud for the expenses of the collection and of neja "Lala | 
Blog Bakadoor 








derien, or villages 
-Chaeberan lands ; and it appears that under the ancient 


our of the Zemiudar, thoagh they hal no legal title to exemp- 
. But there was another class of lande, called Za-tkiraj, 
h, by reason of a «pecia! exemption ín a royal grant, or by 
ing been legally devoted to religions uses, or by other means, 
become or were claimed by their owners to be free from 
ls Ue unemrmant to the Government, 
‘The police of the country way maintained by means of 
tnnahdare, or police officers, kept by the Zemimdars, and ap- 
prin ied and paid by them ; but, where no other provision existed 
maintenance, the oxpense was in effect defrayeid hy 
Government, either by direct allowances to th 
by deduetion From exeludi 
assessing below their valuo, lanii 






















In addition to the police force thus kopt by the Zewredar, 
| expense of the Government, and which sems to havo 
ally very inofficiont, private individuals av 
asa esp walshmen’ for the protection of thoir 
ii property, under the name of Ch 
Famer, who wore pail by their employ 
Howance was made by the Government 
















edet, and vari 





from who 







plaing, who were fi 
ding expeditions by their more warlike neighbours T 
fevum these incursions it was necessary to guard anl watch th 


queatly subjected 






lafa, or mountain passes, through which these lette 
Fete made amd the Mahomelan ruler etabi 












Ssxtscwox OF URADINO CASES, 


‘called Giahew/!y tenore, by which lands were granted to ind 

duals, often of bigh rank, ata low rent, or without rent, 

condition of their performing these duties, and protecting aud 
preserving onder in the neighbouring Districte. 

Nothing conM be more deplorable than the state € 
the Provinces under thi syste. Marder and rapino 
common throughout the country; more than half the Is 
were waste ard uncultivated ;and neither the Myote nor tl 
Zemindare lud any inducement to improve th 
inerease in their value had only the effect of incronsi 
Government assessment. 

Tt was considered by the East Imdi& Company p 

fit step towards a better system of Government 

amelioration of the condition of their wubjeets would ge o 

‘convert the Zemiuidurs into landowners, and to fx a permane 

annoal jamma, or amemment to the C 

to the existing value, soas to lave to the land-propri 

the benefit of all subsequent improvemo 

Accordingly, they determined to make the 
the first instance for a periol of tem years, with a view to 
being ultimately made permanent. 

: la 1789, the original Rules and Oelere for the T 

Settlemont of Behar were issued ; the Settlement in th 

Provinces being issued in subsequent. years. 

In 1791, by Regulation LXXII, an amended Code of R 
lations relative to the Decennis) Settlement of Bengal, 
and Orissa, was promulgated. 

By section | of that Regulation it was provided, 
mew settlement of the land revenue should be concluded 
period of ten years. 

By section 2, it was provided, that it should be at i 

‘same time notified to the landowners with whom the sett 
















































‘Settlement would be continued  wfter the expiration of | 
den years, and remain unalterable for ever, provided 
continuance should meet the approbation of the Court 4 
Directors. 

‘By seetion 31, 
Kazes amd Cewoesgees, heretofore paid by the landholders 
ma well as any publie pensions bitberlo paid through 























LAND TESURES, LAND REVRXCE AND PRESCRIPTION. 


landholders, be added tothe amount of their j 

in future paid by the Collectors on tbe part of Government 
|The nesessment was to be exclusive of all La-bhira) lands, 
whether exempt from KAiraj with or without authority. 

"Phe Claeheras lands, or lands held by publie officers ar 
private servants in lieu of wages, were motto be excluded, 
“Dut were to be subject to assessment in common with the 
. etber lands in the Zemindary, the exemption which such lands 

had previously enjoyed being thus destroyed. 

Mhe landholders were declared responsible for the peace of 
thoi Districts as therefore, and were to act agreeably to such 
Regulations on this head as might be thereafter enacted. 

"The jumma was to be fixed by the Collectors on fair and 
equitable principles, with the reservation of the approbation 
| ofthe Board of Revenue, to whom he was to report the grounds 
of his decision. 
Who Collectors, in fixing the james, were to wlopt the 
following as a general rule :—that (be average prod 
Jand fo common yours be taken as the basis of the Settlement, 
- And from thie deductions, be made, equi te the Mult 
Bind Kareka, leaving the remainder ws the wea of € 

"Ihe Malíduna is the allowance made t the Zein 
‘his maintenance, a id the d ind outgoings allowed 
to him against hie rece i 

At thin period Maja Kadir Ali was the Zemielor of 

| hurwekyore, This deainlory situate 

^ Mhagulpore, on the frontier of the Pr 

LL darme n consilerable principality inch 
- and, amongst others, the Pergunnah of 

lande in dispute lie. A iage quantity of lands within 

this District hul beon granted by the ancestors of the Rain 






























on the Ghutwolly tenure before describe. the Tuppa of 
- Dhumsaceo, a Subdivision of the P Gorda, to 
Yess than thirty-five villages were held at this time upon this 


tenure by GAuheals, and, amongst others, the lands in question 
oe en tor of the original defendant i ling 

extent and particulars of thess vast estates, and the 
ure of the GAehes//y tenures, were well known to the 
{Government of Bengal at the time when the settler 
made. Some yoare befo 

















SELECTION OF UEADINO CASES. 


which had taken place in the country duriog the timo of 
Kolit Ali's father, the Government had found it necosmary to 
terfore with a military foree, and having displaced the then 
Raja nnd restored tranquility, hut placed the Zemiwlary under 
the charge of one of their own officers, Mr. Augustus Cloaviand 
who bad the management of it up to the year 1781, about 
whivh time Kadir AH (bis father having died) was put into 
poorer of the Raj. 
pers from evidence in the eause (the report of the 
Colne of Whagulpore, of the 19th of November, 1813), 
that Mr. Cleayland, during thé time that ho was in charge 
of these estates, had granted no less than 57,084 beghas.of Mand 
in this and (we presume from the extent) the adjoining District 
upon Ghutwu fy tenure, in conformity with the order of 
Government 

1t appears from other evidence (in Me. Sutherland's Report, 
dated the Sth of June, 1819) that the grants before 
Mr. Cleavland’s time to the @hafwals reverved a payment. 
of two annas per bogha, asa feo or perquisite to the Zemindarg 
that come sawda woro granted unadviselly by Mr. Cleaviand. 
without suoh reservation, but that he afterwards insisted on 
such payment being male to the Government while be was 
in charge on behalf of the Government, anid that all grante 
subsequently made by the Haja of Khüruekpore eoutained the 
rame reservation, 

To 1759-00 the jamma to be paid by Kadic Ali was to bo 
fixed, with a view to the Permanent Settlement. As might be 
expected, considering the magnitude of the estate, it appears 
to have widergone great’ consideration, very village was 
enumerated aml entered in m register; the deductions and 
allowances to be made ont of the ineome, and the particulare. 
of the lands to be excepted from the assessment (for 
some lande, called Nanžar lends, were excepted), were tho 
subject of correspondence between the Collector of the District 
and the President aid Moanl of Revenue at Fort William, 
‘and finally the jumma was fixed at Ra. 65,459 Sa 104 p. 

Jt ie beyond dispute, and, indeed, in thie case, has been 
fairly wdinitted, that the GAatwa/ly lande formed part of tho 
Zemindary. It in equally clear that they were included in, 
and covered by, this ameemont, Mad they been excluded, 
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LAND TENURES, LAND KEVKXUK AND FRIACRIPIION 







‘the accounts to show it are in tbe possession of the Govern- 
ament, and might have been produced; but the contrary 
perfectly clear upon the evidener, and indeed je found m 
fact in the ease by the Special Commissioner, Mr. Moore, 
jo bis judgmout of the 17th of May, 1543. 

. Whether these lande were or were not productive of 
revenue to the Zemindar at this time, t material; though, 
- dfit^were important, a careful exu iom of the evidence 

Mas satisfied their Lordships that there was sore. profit. decived 

from them=by the Zemiaular even in money ; buf, at all events, 

he derived the beret arising from the services of the 

', and enjoyed the valuable right of appointing the in- 
viduals, who, with the lands, were to take upo 

- selves the ution of the office, It was not the intention of 

C the Settlement that no lands should be covered by the summa 

which did not notually produce income, and, therefore 

“to increase the justa at that tine. On the contrary, probably 

“more than half the lands in the country were waste and 
è thie period, and one of the muin chjoots of 





























had appointed 
ig onler, who had cor 

'eurrent jurintiction with those named by the oss. But, 

dn the year 1792, the Govorumont determined alto; 









ther to 





the landholders, and to take to 
. preservation of peace and te preventio : 
- "of a police force of their own, to be established at convenie 
‘stations thronighont the provinees, As the lanilbolle 
to be relieved from the expense to which they wer 
“for the maintenance of the force now to be suppressed, 
Very reasonable that, where allowances for such expenem hal 
teen made by the Government, the 












e, resolved to reser 
the right of discontinuing them, or (wher 
allowed for the purpose) of resuming them. 
To carry these arrangements into effect, Rew 
LL of 1702 wore issued, 


lande had been 


NLIX 





























SELECTION OF LEADING cases. 


‘The preamble of Regulation. XLIX recites, i strong Jane 
guage, the disorders which prevailed, aud the utter ineflcieney 
and frequent corruption of the Tawewhilare employed by tho 
landholders 

Section 1 provides that the police of the country 
future to Te co 
officers of the Government, who may be specially appointed 
to that trust. ‘The landowners and farmers of land, who 
Keep up establishments, Taswsddars and police officers, for 
the preservation of the peace, are accordingly required to 
discharge them, and all landholders and farmers of loud are 
prohibited from entertaining auch establishments in fotaro. 


Wy section ? landholders and farmers are no longer to be 
held responsible for robberies cominitted on their respectivo 
m is then made for the appointment of m 
police force different stations throughout the provinces, 
each ander the ebange of a Uureghe or superintendent, and 
the whole is subjected to the control of the Magistrate. 

It is clear that the police force here spoken of is distinct 
from the Chotvedare aud village watchmen, for these persons 
are by the ith section declared subject to the orders of the 
Daroyha, aud by the 13th section are ordered to apprehend 
and send offenders to the Darogho, and afford every. informa- 
tion to bim. 

By Regulation L of the same year, 1702, a tax i» to bo 
levied within the Distriet of each police- establishment, for 
defraying ite expenses; and the 17th section, which ix vory 
important, 
the Magistrate of each Distrieti—"Yon will report whether 
the landholders of your District have been allowed any do- 
ductions on their jamma, or are in the receipt of any money 
allowances, or hold any lands either free of, or at a reduced, 
revenue, for the purposes ef keeping up Tamnahdars or other ` 
police offiezes, and alo your opinion whether the whole, or 
‘any, and what part of such deductions, allowances, or produce 
of such lands may with equity be brought to the publie account, 
in consideration of the landholders being now prohibited from. 
keeping up sach establishment, and Government having takeu 
“upon itself the charge of the police,” 































states, Provi 
























in thee words (it i» a circular addressed (o — 












AND TRNERKS, LAND. WEVENOE AND PUSCHIPTION, 










Nothing ean be clearer than this—that the lande referred 

aro lands which the Zosimo: wl been permitted by the 

orat a reduced revenue, 

tho purpose of keeping up Tuswattares not landa which 

ted other persons to hold free from 
lande: whieh such persons 








lande which were in the first predicament were to be 
‘reported to the Government by the Magistrate, together with 
his opinion, whether it was consistent with equity that the 
whole or any part of the produce of such land should be brought 
‘to the publie account; and further, that this provision relates 
aid ix confined to a olass of officers whom the Zemudar ix no 
- longer permitted to keep. 

‘hough the Decenníal Settlemeat had been made ax to the 
‘several Provinces of Behar, Bengal aud Orissa ander different 
Regulations, and although as to some of the estates the Settle- 

it had not been entirely concluded i» 179%, it was thought 
t in that year finally fo establish its permanency, and 
for this purpose tho celebrated Regulations of 1793 were 























to be now permanent, re-enacted, with some modifica- 
‘with respect to the three Provinces colleetively, the provi- 
which had been previously made with respect to them 
puately. 
^ The claise relating to the resumption of allowances which 
beon made to the Zewintars for police establishments, is in 
7—" Regulation I, section 8, clause +. ‘The jumma of 
those Zemindars, independent Telookdart, and other acturl 
‘Proprietors of land, which is declared fixed in the foregoi 
cnrtioleny is to be considero] enl 















i been made to 
the adjustment of their jumma, for keeping up Tenn 
“police establishments, and also of the produce of any 
Which they may have been permitted to appropriate for the same 
| pürpose ; and the Governor-General in Council reserves to 
the option of resuming the whole or part of allowances 
Produce of such lands, according as he may think proper, in 
ence of his having exonerated the proprietors of land 
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from the change of keeping the peace, and appointed officers on. 
the part of Government to superintend the police of the 
country. The Governor-General in Council, however, declares, 
that the allowances or produce of lands which may be resumed 


the expense of the police ; and that instructions 
llowances, or tbe produce of 


Upon the meaning of this clause the question in this eause 
depends. It is obvious that it bas reference to the Police 
Regulation of 1792, and to the allowances with respect to which 
an inquiry was directed to be made in that year. It is unnecee- 
sary, therefore, here to repeat the observation already made as 
to their effect. 

By Regulation XXIII of 1793, the same inquiries are 
directed to be made by the Collectors as had been ordered to be 
made by the Magistrates in 1702; but, as the language js nob — 

iecisely the same, it may be ax well to stato tho clause at length. 

Tt is section 46, and is in those words :—"' The Collectors are to 

report all allowances that may have been made to the proprietors 
establishments, either by deduction — 

or by permitting them to appropriate the 

produce of lands for that purpose, or in any other mode, which 

may not have been already resumed, with their opinion how 

far the whole or any portion of such allowances can with equity 
be resumed in consequence of the proprietors of lands being — 

‘exonerated from the charge of keeping the peace, as declared in 

Regulation XXII of 1793": which Regulation had re-enacted 

the provisions of Regulation XLIX of 1792. 

‘Pho same provision with respect to Chackeraw and La-khiraj 
Jands which bad been contained in the Regulations of 1789 aro 
repeated in those of 1793, namely, that the Chackeraw lande 
should be included in the Settlement, and the Le-thiraj lands 
excluded from it. E 

Although both the La-kÀiraj lands and the TosnaAdary lands 
are reserved for further inquiry under these Regulations, there 

was obviously a great distinction between them with respect to tl 
period at which the decision relating to them ought to be made, 
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"The La-bhira/ lande were separate from the Zeminiliry, aud 
d excepted out of the Settlement. The validity of the 
exemption claimed for tbem depended on the validity of the 
nt under which it was claimed. Very many of the grants 
were believed to be framlalent ; but each case was to depend 
own cireumstances. The investigation of such eireume 
might occupy a long time, and a discovery of grounds 
| of suspicion might take place at any period. As these lande 
wore not to bo inclnded in the Settlement, no great inconvenience 
could arise from delay. 
But with respect to the allowances for a police force made 
“by the Government, whether in land or in money, the care was 
quite different. ‘They were included in the Settlement, and if 
‘any additional charge was to be thrown upon the land 
“respect of such allowances, it was necewary that it should be. 
- ascertained ay part of the Settlement. No difficulty in aspertain- 
‘ing the fact could possibly exist, ‘The assessment had been vory 
recently made, and the officers who had sade it must, in every 
eae, be perfectly aware whether any such allowances had or 
badd not been made, 

- In parmance of these Regulations, Me. Dickenson, the 
of Bhagulpore, was required to report whether, in the 
for Khuruckpore, any such allowances had been 
j and on the 29th of April, 1794, he makes his report 

Hix words are these (contained in a letter. 
to the President and Members of the Board of Revenus 














but do not find that any allowances, either by deduction 
their jumma, permission to appropriate the produce of 
or any other mote, have been granted to any othe: 
for keoping ap a police establishment. 
"This inquiry took place before auy permanent grant had be 
made of this Zemindary, and with a view to such 
| claim to resumption of lande or to alteration of js» was, wr, 
Japon the footing of the report, possibly coud be, set wp bv th 
ment; amd nearly two years afterwands, na 
of Jannary, 1796, the Government 
OF the whole Zemiwlory of Khuru 
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Tands ín question, to hold to him in perperuity at the jumma 
assessed in 1789-90, namely, Rs. 65,459 Sa, 104p. 

Tt issid that Mr. Dickenson made this report under a 
mistake, A mistake of what? Not of facte, certainly, The 
existence and nature of these Ghafwally tenures, the extent to 
which they prevailed in thi» District, and the mode in whieh 
they had been dealt with in making the assessment, must, from 
the ciroumstancos which have been stated, have been perfuetly 
familiae both to the Collector and to the Board of Revenuo. 

Rut was he under a mistake of law? ‘That he considered - 
tho Ghatwatly lande ax not within the meaning of the 
in question is abundantly clear, and if he was mistak 
the intentions of the Government who had framed it, a mi 
so deoply affeoting their revenues, and reaching to such m“ 
great oxtent of territory, must at opoe have excited the remarka 
and the remonstrance of the Revenue Hoard; bat they make 
no objection to his of the subject, and, accordingly, the 
grant is made on the terms alrealy stated: the grantee holde 
under it, and for more than forty years no attempt ix mado 
to disturb 

It wonld seem to be very difficult, under sach eirenm- 
stances, fo permit any part of the lands so granted to be 
resumed on allegation of mistake, if there were mason to — 
suppose that any mistake had been made. 

Indeed, by Regulation IT of 1819, the East India Company- 
formally ‘renounce all claim on the part of Government to 
additional revenue from lands whieh were included with the 
limits of estates for which a Permanent Settlement has been. 
coneluiled, at the period when such Settlement wax so concluded, 
whether on the plea of error or fraud, or any pretext whntover, 
































Bat their Lordships are far from thinking that there was 
any mistake eithir on the part of the Collector or of the Board 
of Revenue. All the information which their Lordships can 
obtain with respect to those lands leads to à different eon: ion, 

Tn Mr. Grant’s Analysis of the Finmoes of Bengal, addressed = 
to the Court of Directors, in the sear 1756, and printed — 
in the Appendix to the Fifth Report of tho Select Committeg, 
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the Affairs of the East India Company, p. 268, the Zewivdary 
Beerbhoom is stated to have been conferred by Jaffier Khan. 
an Afghan or Patan tribe, “for the politieal purpose of 
“guarding the frontiers on the west against the incursions of the’ 
x Serben 5 Hindus of Jhareund, by means of a warlike Maho- 
1 entertained as a standing militia, with enitalle 
Rshicrilsalletevgats, under a principal Jabdiolder" ; and Mr. 
- Grant afterwards describes the tenure “as in some respects 
F g with the ancient military fiefs of Europe, inan- 
mnch as EiS he LIARA, c exempt from the 
payment of rent, and to be applied solely to the maintenance 
of troops,” * 
- There i no doubt that the tenures here spoken of are 
“Ghatwally tenures, though they are wot mentioned by thy 
“name. 
© Beerbhoom immediately adjoins Khuruckpore; and im 
“1295 some Ghatwally lands wore transferred from Beerbhoom: 
the District of Mhagulpore in whieh Khurnelpore is situnt 
ae in 1797 lands of the same description were transferred from 
Ihagulpore to Beerbhoom. 
7 Tn 1811, a report was made by the Collector of Bhagulpore 
t wer 10 certain inquiries 
hie Distriot. "The Collector 
‘that the Ghutwally lande in hie District, are of four 
i First, The lands already referred to as granted by Mr. 
‘Those he states to have been allotted in the 
‘environs of the foreste, at the foot of certain mountains, which he 
© times iu various Pergunnahs, and amongst others“ Pexannab, 
Kankjele, and in some other villages of the Khurnekpere 
estates, to certain Ghetierss and watchmen in lieu of salaries, 
Jim the proportion of the number of watchmen atten: 
BORE igtstent to stiead’ to end moard the v 
At the passer, and to pateo! t 
mo mountaineers might he able to dese 
ef the mountains to commit 
‘asiault, or to plander money 
“The second ches the my- 
attache! to the Khunickyrne estates 
crate of rent for Mir ande 

























































in virtue of sad» granted by the Zeminder of Khuruckpore, | 
exept some who have recieved theirs from the former 
euthoritien ‘The report then proceeds to state, “That when | 
the Zemindar, or Government authority, wishes to appoint 
Ghatwal to guard the frontiers of the villages, hie duty - 
to ascertain the produce of the villages, tho quantity of @hatwally. 
and after deducting a certain rate in the ratio 
of the guanls with the Ghu/wals, in liu of wages, to fx 



















jom, that the Ghatwals have no right 
ritance or proprietary interest in their lande, but hold 
Fight of porsomion ax long as they perform the terme and 
conditions of their werde. "The report then states, that at — 
the time of the Deconnial Settlement, the Gdufwats wore not 
treated ax independent Tuloolars ; that no Settlement wae 


of the Zemindar of whom their lands were held, 


In 1816, another report was made by the Collector of | 
Bhagulyore, in w! ed, that the G@hafwule pay 
Í fixed rent to the Zewindar of Khuruckpore, and. continue under 

his control, direction, and subjection, and while the Raja iw 


| anawerable to the Collector for the rents of the entire District — ^ 
of Khuruekpore. 
t With respect to the Ghutwally tenures in Beerbhoom, it is= 


stated in a Regulation pamed with respect to them in 1814. 
(Megulation XXIX of that year), that the clan of porvone, 
called Ghatwols, in the District of Beerbhoom, from a peculiar 
tem awl that every ground existe to believe, that nè- 
cording to the former usages and constitution of the country, 
this class of persons are entitled to hold their lande, generation 
after generation, in, perpetuity, subject, nevertheless, to the 
payment of a fixed and established rent to the Zemindar of - 
Beerbhoom, and to the performance of certain dutice for the. 
maintenance of the publie perce and «apport of the yolice. | 
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"This description is confined “in terms to the District of 
bhoom, but in the case of Maral! v. Jorawen Sp maja talanund 
ch occurred in 1837, a question are as to the nature Sing Bahadoor 
these tenures generally, the point for dec) being, The Government. 
whother they were divisible on the death of a Ghafwal or 
C descended to bis eldest son. One of the Judges states, that 
‘there tenures are very common in the Nerbudda territory for 
i Another of the Judges seems 
“to consider them a» Chaekerss lands; amd the Court was of 
Mane, that the lande being beld conditionally on the 
of certain defined duties, they were wot divisible 
on the death ‘of the Ghutwa/, but descended to the eldest son. 
Lands of this description could not properly be considered 
(landa of which the Zemindars had been permitiel by the 
- Government to appropriate the produce to the maintenance 
Tannah, or polico establishments. They were bell by a 
Hike created long before the East ladia Company acquired 
‘dominion over the country, amd though the nature and 
Of the right of tho Ghalwals e Ghntwally 
may be doubtful, and probably differed in different 
Miete and in different families, there clearly was 
ancient law or usage by which these lande were appropriated 
‘to reward the services of (Gafies/s ; services whieh, although 
y Would include the performance of duties of police, 
il character, 
d require the appointment of a very different class 
from ordinary police officers. 
“We find accordingly that the ofico of Gär? in thie 
indary was frequently held by persons of high rank. 
Before the date of the Regulations, and in 1783, we have 
from the Collector of Bhagulpore to the Raja Kadic 
© Alli, informing him that the Ranee Surbiesaree, (who from the 
title must have been a female of high rank), bad been 
from her office of Ghsla! of Jummee Humaya, which 
situate in the Khuruckpore estates, by onler of the Governor- 
in Couseil, and intimating that, “as the office is im 
quor Highness ift, Your Highness will, should you deem it 
and proper, appoint. a person to the office cf 24^ 


id. Dew. Rep, 170, 
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of the said Pergunnah, to wateh day and night at the said 
Ghat. Should it be advisable, your Highwor may retain i 

der your Highness's control informing the Court of the eieuth. 
stanco.” Surely the language bero used in speaking of the 
Ghatwnd ix little suited to the appointment of a police officer. 
It ie rather that which in sneient times in Englund might 
have been adresse ton Lonlof the Marches with respect to 
«chieftain under his orders. 


Agsin, the officers contemplated by the resumption clauso, 
were a class whom the landowner was in future prohibited from 
keeping. Was this the case of the Gdafwals? Why, we hm 
a letter from the Collector of Bhagulpore to the Raja of 
Khuruckpore, on the tnt of September, 1808, in which be 
observes, “as the settlement of rent between the watehmen 
and yourself rests with you, as also doos the dismissal and | 
transfer of the Ghatwals, ko., as weaal and customary on your 
estate, the Magistrate has no objection to the measure” 
(whioh the Raja bad proposed to take), “nor in” the — 
Collector opposed to the stop”: and im the reports of the 
Collectors to which we have already referred, it is stated, that 
it ie the province of the Raja to appoint and dismiss” 
the Gàatwals attached to the Khuruckporo estates; that 
ho usually, bat not always, makes a report to the Government — 
when he does wo, “that the settlement rests with him, and he 

raises or depresses the rent, " 


‘The appointment of Glafes! bas been continued, with the 
assent of the Government, up to the present time, 


Upon this review of the evidence, their Lordships are of 
opiniou, that if any attempt had been made in 1796 to resumo 
these lands under the Regulation now in question, such attempts 
must have failed, and that, therefore, there ean be no ground for 
tho claim now set up by the Bengal Government. 

Itmay be proper to notice the proceedings which have 
ended in the jadgment against which the present appeal is 
brought- 

Tt appears that on the 29th of November, 1836, the 
Government in India ordered that if the Gho/es/ly lande were — 
of a nature to be resumed they be subjected to resumption, —— 
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| The proceedings to be taken for the purposes of resumption, 
the Court or tribunal which is t» decide the matter, are of a 





The Collector of the Disteiet, or his Deputy, enters on record, 
molaim to assess the disputed lands; notice is given to the 
‘owners; upon their answers, and upon evidence, the Collector 
“who has made the claim, or ow of his deputies, desides upon 
ity validity, and if either party is dissatisfied, there is an appeal 
‘to a Special Commissioner appointed by the Government. 
On the Int of May, 1888, Mr. Travers, then Special Deputy 
of the Districts of Bhagulpore and Monghyr, entered 
following claim on the part of the Government ayainst 
LU Toofany. Sing, Glatt, who was in possession of the disputed 
Wands ih this case :— 
M Cluim to assess 755 bighas of Ghama lande, situate on 






tion of the Ghatwally books, furnished by the Magistrate of thi 
District, for the year 1819, C. E., tat the lande in dispute have 
been appropriated rent-free by ihe said defendant, a» belonging 
the ssid Ghutwally, nnd as it is necessary under Regulation 

of 1819, C. E, and Regulation TII of 1828, C. E 
the legality or otherwise of the deeds of grant, it ie, thore- 
ordered, that this case be numbered and placed upon the 


pon the slefendant.” 






statement of the 
m upon what grounds it was intende to be rested, but we 
that it was thought that these lands were not i 
inlita of Khnruekpore Ut they belonged to th 
| that as no Settlement had been made with him, 
iwl subject of settlement, or, in other words, of assesment 
Phe matter then eame upon some interloe 
[iare Mr. Alexander, described as Oticis 
Collector of the Districts of Beier 





terms" It is consequently decided m “l 
tionally granted : but, firstly, the officers do uot 
“conditions ; and, second’y, the Government have 

4 besides which, it is evident that the said lame lave 
any settlement ap to the present timo, for the 










I 
settloment was effected in 1197, F. E., while the said lands were 
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bégli used to be paid to the Zewindar for certain land», yot, am - 
that cannot be considered rent, but a simplo fee, in neknowledg- 
v, the said lands are wonse- — 
quently of a mature to be resumed.” ft was then ordered, 
* that the defendant produce any document in his possession in- 
validating the above-mentioned ciroamstances within a week, — 
otherwise judgmént would go'in favour of Government, without 
any plea in opposition being taken into cousideratios 1 

‘The Raja of Kharackpore was apparently supposed to have | 
nothing to do with the question ; he was not made a party to the — 
proceedings, nor serve with notice of them ; but, on the 27th 
‘of November, 1835, he presente! a petition, stating that he was — 
the owner of the land, and that Toofany Sing beld under a 
lease from him. 

"The original defendant put in his ting, that be and 
his ancestors for several generations bad held these lands at 
j rent of f annas per begha from the Raja of Khuruckpore, and 
f inoluding thir original villages, beside others 
| subsequontly added, were held by the same tenure of the Raja. 

A great deal of evidence wax gon 
ondere), in. the result of which inetly ayponred, that these 

lands were part of the Khuruekpore, and bad been. 
incluled in. tho Settlement for that estate ; and, accordingly, on 
the 9th of December, 1835, Me. Alexander pronounced a 
decision founded on those proofs, in which he declared that the 
lands were of the nature of Chs 3 that they were nét — 
Of & mature fo be remed 
Government to bo dismissed. : 
Like deerces were at the same time pronounced, by Mr. 
















i the ten other s 
3 Not long after these judgments were pronounced, judgments 
‘objection ean be maide, except that they ought to 





ave awariel coste of nit to those who bad resisted the chaine 
made against them, Mr. Alexander, unfortunately for all par 

Itered his opinion, and thonght that although the suite 

ht not be maintainable, on the grounds originally taken, they 

might be supported under elaise +, section & of Regulation I 


ot 1705, and he applied for permission to. review hie judgment, 
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"Tho form of proceeding did not allow this to be done ; and 
"on the Sist of December, 1839, the Government appealed to the 
Special Commissioners, bringing forward ihe clause just 

| mentioned, and also insisting that the lands were not included 
in the Settlement ot the Khuruekpore est 
| Before his appeal was heard, the interest of Maba Raja 

 Rohmut Ali Khan the original opponent of the Government, had 

amigood to the father of the prevent appellant, and he 

way admitted a respondent to the appeal of the Government. 
During the course of these proceedings, the same question 

- bad been raised by the Government with respect to other 

- Ghataally lands in other Pergunnahs of this Zemindary ; and 

on the 20th of May, 1835, Mr, Travers, in. some of these suits, 

- deoided im conformity with Mr. Alexander's decision, and 

Mininissed tho claim of tho Government, and, it is said, that these 

decisions were confirmed by the Special Commissioner on 

appeal. 

Other. suits, on the other hand, of the same description, 

Alesander, who decided them, mot in 
rmity with his first determination, but according to tho 

View which he had subsequently taken. 

- On the 2istof May, 1841, the appeal in the present suit 
before Mr. Elliott, Special Commissioner, who reversed 
decision of Mr. Alexander, stating ax the “round of his 
ment, that it was evident that the Gånjws/ily lande in 
in this ease, as well as in the other Ghafwally suits, wore 

and separate from the Settlement made by the Govern- 

3 He established, therefore, the claim of the Government, 

“wd ordered that all the costs of the suit should be borne by 

then respondents. 

‘The concurrence of another Special Commissioner was 
necessary to give effect to this decesion, ' and on the 27th of 
“December, 1842, the case came before Mr. D'Oyley. 

Mr. D'Oyley differed from Mr. Elliott, and the case w 

remitted to Mr. Moore, Special Commissioner for 

- Calcutta and. Moorshedabad 

"That gentleman directed an inquiry to be made of the 

of the Sudder Board, for the purpose of ascertaining 









© Bee How. Heg, HL of L525, sev. 4, ot 0. 
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whether the Ghutieally lale hal been excepted from tho — 
Settlement of the Khuraekpore estates or not ; and finding that 
they had not beeu so excepted, he concurred in the opluion of 
Mr, D'Oyley, and ordered that the appeal of the Government in 


this, and the other ten suits of the same nature, shoud be | 


dismissed. 

‘The Government, was still dissatisfied, and. on the 19th. of. 
September, 1813, tbey applied for a review of the judgment. 

‘The cate eame again, on several occasions, before Me. Moore, 
who direoted many more inquiries, the rewult of whioh, in the 
opinion of their Lordships, wav to confirm the decision at. which. 
ho had already arrived. Mr. Moore, however, considered that his 
former judgment wus erroneous, and on the th of July, 1844, he 
reversed it. On the 9th of September of the «ame year, the 
case eame before Mr. Gordon, a Judge of the Sudder Court, 
vested with the powers of a Special Commissioner, under the 
orders of Government, who expressed his concurrence in that 
decision | and, at last, on the 27th of June, 1846, a final judgment - 
in favour of the Government was pronounced by those gentlemen, 
resting their decision, as we understand it,on tbe ground that 
these lands were, in reality, lands granted for police establish- 
ments, and were to be considered as provided for in olaue 4, 
section 8, Regulation I of 1193, . 

From that decision the present appeal i» bronght to Her 
Majesty in Council, and it ix scarcely necessary to say, thi 
Lordships must humbly report to Her Majesty their opinion 
that the decision complained of ought to be reversed, ‘They 
have already sufficiently explained the reasons for their opinion, 
namely, that these lands are not properly within the meaning 
of the clause relied on by the respondent, that they were a 
part of the Zewindary of Kharuekpore, and were included in - 
the Settlement for that Zewindary, and covered by the jumma 
assessed upon it. 

T£ any case should occur in which lands of GatwalZy tenure, 
though not, in their Lordships’ opinion, properly falling within 
the meaning of the Regulation, have nevertheless been dealt 
with as such, and have not been ineluded in the Settlement of 
1793, such ease will have to be decided upon its own cireume- 
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ith respect to the coste of the proceedings which have 
place, their Lordships do not doubt that the Bengal 
t, iu bringing forward this claim, have weted under 
mof publie duty, but it isan attempt to disturb, upon 
uffisiont grounds, a Settlement. which subsisted without dis- 
‘pute for above forty years, daring all which time the right 
listurb it, if it existe at all, existed with as much force as 
the proceedings were instituted. The elim has been 
im after several decisions against the Government 
their own officers acting a Judges ; the decree in their 
‘has been finally obtained upon grounds differeat from 
(dt was orginally sought, and the appellant 
exposed to a long and most expensive litigation. 
think that they 






yy to the appellant all the costs which they have received 
‘him wider orders of the Joilges below, and should also be 
pay to him tho costs which he has himself incurred in 
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JOYKISHEN MOOKERJEE. 
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THE COLLECTOR OF EAST BURDWAN- 
W. Ra POO, 90; 







[Reported is 10 Mes L. Ai, I 


The consideration of the appeal was reserved : judgment wwe 
now delivered by 

"Due Rowe Hox. Loro Kixosmowx.— The question in this 
ease relates to a small quantity of land, consisting of nineteon 
boeghas and some eottahs, in the Tofook of Gobindopur. Thi 
Talook originally formed part of the great Zemindary of Burd- 
wan, and previously to ite purchase by the appellant it had been 
granted in Putice by one of the Rajabs of Hardwan, In the 
year 1852 it was pat up to sale by the Collector of the Zillah of 
Fast Bardwan, under the provi of Bong. Reg. VIII of 
1810, in order to realize the amount of arrears of rent due from 
the then Putneedar. ‘The appellant became tho purchaser, and — 
entered into the receipt of the ronte and profite of the Tulooky — 
and it must be asumed that, as Pafweedar, he became entitled | 
to the same rights in the subject-matter of the suit which were. 
enjoyed by the Zemindar, 

At this time the lands now in dispute wore in the possession 
of » person named Ahmed Buksh, who paid no rent for them. 
either to the Government or to the Tulosklar, but, instead of 
rent, performed certain services, What was the nature of those 
services is one of matters now în question. Another is, what ie 
the charactor of the lands thos held by these services ; are thay 
legally appropriated for the performance of these services, or are 
they lande which are the free and absolute property of the 
Tatookar, and which be is at liberty to resume and dispore of 
as he may think fit, either dispensing altogether with the ser- 
vices, or providing from other sources from the performance of 





















































t Presents Members of the Judicial. Committee—The Right Hon. Lenn 
Kixoroows, the Kight Hon. the Lown Jesrice Kxiomt Barcr, and the 
Right Hoo. the Lou» Jeertes Tousen. 

oases The Right Mos. Sin LAWRENCE Test, abd the Right Hoa. | 
Bus Janae W. Cornie 
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services if he be undar any obligation to secure their por- 
ante T 
On the 11th of Jannary, 1555, the plaint in the present. suit 
ras filed, and the Collector of Kast Bunlwan, as representing 
‘the Government, was made a defendant. ‘The plaint insisted 
“that the landa in question were part of the Tu/ook ; that the 
lands were what are called Ma! Surunjomer or "* Gram Surun- 
wee" held for the performance of services personal to the 
| Bemindar, and for the protection of bie property; that Ahmed 
“Baksh had ceased to perform ony Zewindary services ; aml that 
the plaintiff had appointed another person to perform such «ervi- 
(609, anil was entitled to resume possession of the Inods. 

On the Vth of January, 1356, the Collector of East Burdwan 
Med his answer, and he thereby insisted, “that the land in 
Curae) Mal Sarnnjance (service and for taking care 

‘of the Mill or Zemindur's property), but Coder 1 for the 

formance of Police oF Chowheetery duties; that the lant 

ing Chowkeedury Chakeran land, the Zemintar has no power to 
- interfere with the property ne long as the Policemen carry ont 












ho main iesus raised between the partion, therefore, was as 
to the nature of the tenure on which ti J was held 
on the part of the appellant being that the 
Hieron and snbjeot to the performance of no 





Services lo the Zemiviar, Shortly before the Collector 
his answer, the Fonjdary Court of East Burdwan had 
an order ^ that a Periana be sent to all the Durwpube of this 
tion, that the Chowdentare unter 
tructed not to attend to Zeminture duties.” 
BERE appears that these eeialars were entrusted, prev 
Likas Hrs. possession of India, as well with the defen 
Territory agaiust foreign enemies, as with th 
‘tion of law and the maintenance of peace and onler with 
ras thik for Use purpose they were accustomed tc 
"ob only armed retainers to guand against hostile inns 
a large force of Tunnbter-, ora general Police 
officers in great numbers, under the name of f 
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Pybes, no other descriptions, as well for the maintenance of 
order io partioular villages and districts as for the protection 
of the property of the Hemindar, the collection of bis revenuo, — 
‘and other services personal to the Zemimier. 3 
All these different officers were at that time the servants 
‘of the Zemindar, appointed by him and removable by him, and - 
they wore remunerated in many cases by the enjoyment of | 
Inod rent free or at a low rent in consideration of their services. 

‘The lands xo enjoyed were called Chakeram or service lands. 
‘There lande were of grent extent in Bengol xt the time of the 
Decennia! Settlement, and the effect of that Sotlement was 
to divide them into two classes — 

First. Tannahdary lands, which, by Ben. Reg. I of 27 
see 8, ch d, were made resumable by tho Government ; the 
Government taking upon itself the maintenance of the general 
Police foree and relieving the Zemind ır from that expense. 

Seond. All other Chakeran lauds, which, by Ben, Heg. 
VII of 1793, see. 41, were, whether held by publio officers or 
private, mgen, to be annexed to the Maigue — 
rolared responsible for the publie revenue as- 
independent Tu/oote or other estates, 
vided in common with all other Malga- 

















































1 in whieh they were in 
sary lande therein. 

It i clear upon the evidence, and in faot was not disputed 
at the Bar, that the lands in question are Chakran lande of the 
second elass, and it follows that, if resumable at all, they are 
rerimable by the appellent; and secondly, that if the services 
‘on which they are beld are Police services at all, they are the 
services of Chombeedars or village watchmen. 

Athe Zesevaudar bad wn interest in the performance of the duties 
of the village watchmen, innamnuch ax they proteoted his pro- 
perty ; but the publie also had a gret interest in their maine 
tenance, and in the peace and good order which they were eme 
ployed to preserve, aud the Government, as representing the — 
public, reserved therefore a strict control over them. 

Accordingly, various Regulations were passed for the pur- 
pore of enabling the Government to effect this object. 
Registers were required to be kept of the different persons fil 
Jing thero office in wach Zemindary, with n statement of the 
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allotted for their support. The officers themselves were 
‘made subject to the onders of the 2272941, or Superintendent of 
the Police of (he District, The Zemindar was req) 
“them on complaint of their misconduct by the DuragaA, and, 
" ou, a they were made removable by the Magistrate on suffi- 
kanse. But we can find nothing in these Regulations 
"which takes from the Zewindar the right of nomination of these 
‘afficars, or which deprives him of the power of himself removing 
- "bem and appointing other fit persons in their stead, and 
nothing whioh deprives him of the right of requiring from the 
how lender such services as he was bound by law or usage to 
tender to the Zemindar. Tt might well happen that, either by 
Jong usage or by the original contract, when the lands were 
the village watchman might become liable, in addition 
{to his Police duties, to the performance of other services per- 
— sonal to the Zim/udur, ax the collection of his revenue and the 
Hike; fndeed, the rules Inid down for the Decennial Settlement 
appear to us to recoguine the interests both of the Zewindars 
“and the publie im lands of this deseription. They were not to 
‘Be included in the Malgvewry lands for the purpose of increas. 
dmg the jemma, because the Zemiudars had not the full bens 
‘of them ; but they were to be inelodel in the Ma/guzorg ta 
for the purpore of securing the assessment, because in the event 
‘of a sale upon default of payment of the amessment, it would 
‘be important that they should be transferred to the purchasers 
"ander the Government, with whom the appointment of the p 
Len whose duty would in part be to attend to publie interests 












of there lands, both before and since the Decennia! Settlement 
“have been partly Police and partly Zemiudary, as follows :— 

Femindary: First (personal to the Zemindar). To collect or 

| enforce collection of rente; to goard Mofussil treasuries, and 
to escort Mofussil treasures. Second (common to the 
‘Village community). To keep wateh at night, and to secure 
“Whe harvests, Police: To maintain the peace: to apprehend 
under the orders of the Zzxsakdar; to report criminal 


* 10 Meo E A. p- 25. 
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‘ocenrrenees; to eonvey publie money to the Suddor Treasury 
(this duty bas cowed since the Decennial Settlement) ; to servo 
as guides to travellers, The Judge dde :—" I may add that 
it is notorivus, and in my certain knowledge, that most of these 
duties are at this time performed by the village watchmen in 
Bardwan.” 

From this finding their Lordships see no reason to dissent. 

But it may well be that although these lands have been held 
by the predecessors of the defendant, Ahmed Baksh, and wore 
held by him as Clowkerdar, Mable to perform services to the 
publie as well as to the Zewindor, yet that there has been no * 
legal appropriation of the land for that purpose, and that the 
appellant may be entitled to recover the land, though he 
may be under an obligation to provide for the performance of 
such vervicesne a Chowteatar is liable to perform for the publie. 

























account in fing the Jumma, 
Teast with the hypothesis that they wera 


be necessary for the Zemindar, 
publie interest, to maintain. We find that in 1813, th 

in question were in this Tu/oot held by scher, i 
who is desoribed:as Te«naldar, avd they appear ever 
have been held by persons succeeding him in the «am: 
‘They were not held ax Tawwahdary lands in the strict sensa 
of the exprewion—lands of that sleseription had already been. 
resumed by the Government—bat as Chowkendury lande: lands — 
appropriated to the maintenance of an officer who performed, - 
aod was liable to perform, daties as a village watchman, 
think that these circumstances are sufficient to warrant the 
inference that the lands in question were at the timo of the — 
Decennial Settlement appropriated, and still are liable, to the 
maintenance of such an officer, and that the Tv/coldar bas no 


Tight to take posession of them for bis own purposes, and hold 

‘them, discharge! of the obligation to which they are subject. 
On the other hand, it is establisbed by the evidence that 

Chowkredars in this district have always Te 
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Police. This is distinctly stated to be the fact by Mr. Skip-with, 
the officiating Collector, in 1887, and by the Judge of the 
Zillah Court in the present case, and it ix admitted by the 
Government. We thiak, therefore, the order of the Fosjdary Court 
‘in December, 1855, forbidding the performance of Zemindary 
services by the Clordeelar, was without any warrant ia law. 
Cases of this description must, as it seems to us, depend 
“mainly, if not wholly, for their decision upon the question, 
What was the tenure or character of the lands at the time of 
the Decennial Settlement, and how they were dealt with in that 
© tetttement. 
| In this cate, the result, in our opinion, ix, that both parties 

Nave insisted on more than they were entitled to. One side 
haw contended that the bolder of there lands ix liable to the 
performance of none but Zemindary duties; the other, that 

lie is liable to the performance of none bat Police duties. 

Under there cercamstances, we feel eonsidernble difficulty 

“Ae to tho course which we onght to take, If we advise the 
| Affirmance of the jadgment, we may seem fo countenance 
the opinion that the Government has the right to take possession 
‘of there lands, and to appoint a person to perform, aw 
GChowkeodar, general Police duties, to the exclusion of duties to 

vety far from being 









































ion. 
On the other hand, we think that we cannot wlvise the 
. haying regani to the form of the 
ug the position aswel by the 
Appellant, that these are Gram Swrvn/amre lande, not liable to 
the performance of any but personal services to the appellant ; 

“and from this opinion also we dissent. 
‘The state of the pleadings prevents us from reaching the 
f ^ It ie not for us to say how these merite 
may best be reached, be that the appellant having 
appointed a fit person to discharge the duties of village watch- 
tan, and to perform the duties personal to himself, may be 
entitled to recover the land for the purpose of its be 
“by the pemon so appointed, or it may be that the person so 
ted may himself be entitled to recover the land. On these 
is we give no opinion. But on the whole, having regard 
plaintiff in the suit, and having failed to 
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make out the ease which he set up, we think that we shall best 
discharge our duty by humbly advising Her Majesty to affirm 
the jadzment complained of, but withoat giving any costs, aad 
to declare that the lands in question are to be considered as 
appropriated to the maintenanem of a Chowteeiur or village 
watchman in this Zult, and that the right. of appointing such 
officer belongs to the Tu/oobder, nnd that euch ollicer is liable 
to the performance of such services to the Tw/ooldar 

ime in the emisdary of Danlwam, Clowdentars have beon 
acoustomed to render to the Zemindar, and to declare that the 
affirmance of the jadgment is to be without prejudice to any 
(if any) other suit which the appellant may think fit to institute 
in respect to the matters in dispute in this cause. 
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LOPEZ 
DS 5 ut 
MUDDUN MOHUN THAKOOR.* 


NB Meo. L4, 407; 8 B. D. 2,6917 14 WB: P.C, 
"19 P.C 4.894.) 


Brilon tailing tor a ropy, sir Lone. Judgment ves 
need by. 

- "Tus Riour Hox. rwr Lonp Jeeror Jawre— The. plaintift 
this ease Felix Lopez, wax the proprietor of a very considera- 
ilo estate, x Mov, on the banks of the Ganges, By the year 
1810, by reason of the continnal encroachment of that river, it 
was wholly submerged, and it was, to adopt an expression used 
Y this olass of oases in Tadia, ** dilaviated "; that is, the sufrace 
“soil, the cullurable soil, wa wholly washed away. After the 
apse of some years, and after oue temporary recession and re- 
-eneronohmwnt which ha» occurred in the interval, the water has 
“ultimatoly retired, aod tho land, having been for some time in a 
“state described ar admitting of Temporary cultivation by 
“hand sowing, has become hanl and firm soil, capable of being 
“cultivated in tho usual manner, Tho plaintiff says, " This was 
my property. "The Ganges, which swallowed it, bas again 
yielded it ap, and I claim my property, which, having been 
“buried and lost to sight, has again reappeared.” 

© ‘The rule of the English Iaw applicable to this case, is thus 
expressed in a work of great authority, Hale, de Jure Maris, 
“P15 :—" Tf anbjeet hath land adjoining the sea, a 
Violence of the sox swallow it up, but so that 5 

marks to continue the notice of it ; or though the 

“marks be defaced, yet if by situation and extent of quantity and 
bounding up on the firm land, the same can be known, or it be 
‘by art or industry regained, the subject doth not lose 

, If the mark remain or continue, or tbe extent can 
reasonably: be certain, the cate is clear." And in another place, 
But if it be freely left again by the reflux anil 
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"recen of the n, the owner may have his land as before, if he 
can make out where and what it was ; for he cannot lose his — 
propriety of the soil, although it for a time becomes part of the 
sea, and withia the Admiral's jurisdiction while it so cont 
nues. 





ciple founded in universal law and justice ; that is to say, that 

whoever has land, wherever it in, whatever may be the aceidont 

to which it has been exposed, whether it be & vineyard whieh 

is covered by lava or ashes from a voleano, or a field covered by 

the soa or by a river, the ground, the site, the property, remains 

in the original owner. 
‘There is, 













is an acquisition of land from the sea or a river by gradual, 
slow and imperceptible means, there, from the «uppased necewe 
} sity of the case, and the ditfienlty of having to determine, your. 
] by year, to whom an inch, or a foot, or a yanl belongs, the 
aceretion by allavion is held to belong to the owner of tho ad- 
! 









joining land, tes v. Lord Yarborough. * And the converse of 
that rule was, in the year 1839, held by the English Courte 
to apply to the ease of a similar wearing away of the banks of a 
navigable river, wo that there the owner of the river gained 
from the land ip the same way as the owner of the land had 
4 in the former case gained from the Sea (Ja re The Hull v. Selby 
Raitway V]. To what extent that rule would be carried in 
this country, if there were existing certain means of identifying 
the original bounds of the property, by landmarks, by mapy, 
or by a mine under the sea, or other means of that kind, bar 
vevur been judicially determined, * 

This principle of Iaw, so far as relates to accretion, has, to 
some extent, been made part of the positive written law of India, 
and it is on the operation of such positive written law that the 
defendants” oase ie based. This law is to be found in the 
Regulation XI of 1825, Regulation for declaring the rules 
to be observed on the determining of to lands gained by. 
alluvion, or by the dereliction of a river, or the sea, There isa 


^ WU. X. R, 147, © 8 Men Wel, 27. 










3 





MAND TENUEES, LAND MEYENUF IND PRESCRIPTION. 


im that Regulation, as to disputes which had arisen 
“With regard to such claims, and the necessity of having some 
finite rule hail down with eezard to several matters, only 
“one of which is material or relevant t» the presen! case ; and 
that is the case provided for by the 4th section of the Regulation. 
By ol. 1 of that section it ie provided that, “when hnd may 
bo gained by gradual accession, whether from the recess of a 
- River or of the sea, it shall be considered an increment to the 
tenure of the person to whose land or estate it ie thus annexed, 
| whether such land or estate be held immediately from the 
C Government," or from any intermediate landowner, And the 
“defendants contention is, that the plaintiff's land having been. 
wholly submerged, so ns to mi their (the defendants’) land. 
the river boundary, the subsequent recession of the river hax 
caused a gralual accession to their land, and an increment by 
‘annexation to their estate, notwithstanding that the land has 
“been re-formed on the ascertainable and ascertained site of the 
plaintiffs moweoh, 
= Ht is to be observed, however, that that clause refers simply 
to cases of gain, of acquisition by means of gradual accession. 
"There are no words which imply the confiscation or destruction 
of any private person's property whatever. If a Regulasion is 
to be construed as taking away any body's property, that inten- 
tion to take away ought to beexpressed in very phs 
‘be mado out by very plain and necessary implication 
here says :" had the property. Tt was my property 
it was covered by the Ganges. It re my property 
After it was submerged by the Ganges. There was nothing in 
that state of things that took it from meand give it to the 
Government. When it emerged there was nothing that took it 
Lom me and gave it to any other person.” And in answer to 
och a claim it would certainly seem that somethi more than 
mero reference to the acquisition of land by iuerement, by 
Allavion, or by what other term may be used, would be required 
| Ín order to enable the owner of oue property to take property 
which had been legally vested in another. 
In truth, when the whole words are looked at, oot merely of 
‘that clause, but of the whole Regulation, it is quite obvious that 


was the 
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from that which was part of the publie territory, the publie 
domain not usable in the ontinary sense, that ix to say, the sea 
belonging to the State, a public river belonging to the State; 
thie was a gift to an individual whose estate lay upon the river 
or lay upon the sen, a gift to him of that whicb, hy accretion, — 
became valuable and usable out of thet which, was in a state of 
nature neither valuable nor usable. t 
And on the very words of the section iteelf, if the ownership — 
of the submerged site remained as it was (and there soome 
nothing to take it away), it is difficult to wee why » deposit of 
alluvion directly upon it i not at least as much an aceretionand — 
Annexation vertically to the xito as it would be an aceretion and 3 










annexation longitudinally to the river frontage of the adjoining 
property, 

If we had then to consider the question for the first timo, 
we should have come to the conclusion that the 4th see! 
not govern the ense, hat the question would ha: 
determined by the general principles of Equity, to whio 
cares not in terms provided for are referred by the 15th section, 
lee would not give the plaintiff's property to the 3 
defendant. But the question ix not raised for the frst time. 

The very point came for consideration in India before a Court — 
ising Sir Barnes Peseock, Mr. Justice Bayley, and Mr, — 
Justice Kemp ; and aftar full consideration, it was decided that — 
lends washed away and afterwanls re-formed on an old site, — 
whioh could be clearly recognized, are not landa gained within 

the meaning of sation 4, Regulation XI of 1825, viz, they do 
not become the property of the adjoining owner, bnt remain the 
property of the original owner. 

Ani the same point arose in a ease in thin Court of Musumat 
Imam Bandi v. Hurgurind Ghose, ^ It is there said :-— Tho 
whole of the District adjoining the land in dispute, as well ar- 
that land itself, is fat, wad very liable to be covered or washed 
away by the waters of the Ganges, which river frequently 
changes its channel. "The land in dispute was inundated about 
the year 1757 ; it remained covered with water till about 1801, | 
and then became partly dry, until, in the year 1514, it wae 
again inundated, After thie period it once again ro-appeared 


Mos LA, 4085 19.0.4, 871 
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the surface of the water, and, by the year 1820, it bovame. 
“ery valuable Jand.” That is a state of things very sitgularly 
Mike what has ecarred jn this case. 
(In Phat vw it was held as follows :— The question then ix, 
whom did this land belong before the inundation ? Whoever 
the owner thon remained the owner while it wae covered 
‘with water, and after it became dry." 
‘This authority appears to their Loniships conclusive in the 
present cane. 
Tn a subsequent oase, however, Kultormouee Dosse v. Ranea 
Monsrohines Daler, © it was bold by a Court comprising Justices 
Trevor, Loch, Hayley and Morgan, that all gradual accessions 
- from the recess of n river or the sea are an increment to the 
Male to which they are annexed without regani to the site 
OF the inmement, and a distinetion was taken between the two 
enses and it seems fo have heen considered that the former 
ease itil not apply to any case whero the property was to bo 
—Moneilerel me wholly lost wad absorbed, and no part of the 
“surface remained capable of ideutifioutios here there was a 
“cumplete dituvintion of the usable Jand, and nothing buta 
-Wenlows site left at the bottom af the river. Tbeir Lor 
Bees ore cable to ament to any auoh d 
and the law knows 
to diferenes between n site covered by water aul a site coverel 
‘crops, provided the ownership of the site be ascertaived 
| Their Lordships, however, desire it to be understood thet 
G do wot hold that property absorbed by asea ora river is, 
AIL eiroumstances, and after any lape of time, to be 
by the old, owner. It maj well be that it may bave 
so completely &lamdouel as to merge again, like any other 
liot land, into the public domain, as part of the sea or river 
the State, shd so liable to the written law as to accretion 
“and annexation. 
But in this ease not only did. tho parties themselves tate 
proper, prudent and hovest means of preventing the 
necessity of any dispute arising by interchanging the Zt 
hich lias been put in evidence, but the plaintiff, s» bers 
le, did also take the most effectual menns (m bi 
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power (having the deseription and measurement of the sub: 
mergel mona recorded, and continuing to pay rent for it) to 
prevent the possibility of any question of dereliction or nlnndon- 
ment being raised against him. Their Lordships are, therefore, 
of opinion that the property now being capable of identificati 
by means of that Sunabundee and otherwise, the property having 
"been the property of the plaintiff when it was submerged, never 
having been abandoned or derelict, having now emerged from 
the Ganges, i» still hie property; and they will, therefore, 
recommend to Her Majesty to reverse the decision of the 
Court from which the appeal has came, to afirm the decision 
of the Principal Sedder Amin, and that the costs of the 
litigation both below and here should be given to the appellant, 














the plaintiff. 
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HURRYHUR MOOKHOPADHYA 


MADUB CHUNDER BABOO. 


"NOBOKISHTO MOOKERJEE 
a 
KOvLASHCHANDRO BHUTTACHARJEE. 


LI smiderin of the appeals having bem reserved, their 
ipa” Judgment in both cases was 
Tie Ront How. Sim Jawis Winuawc Convite—This 
l, and:that of Hurryhur Moothopadhya v. Medivh Chnuder 

were lately. argued ez parte before this "mittes, ‘The 
I question involved in them ie common to both, bat 
auch a» in cach some subordinate point peculiar to it 
‘also raised, their Lordships will deal with them separately. 
propose to take first the appeal of Nobokisto, though the 
argued, boonuse that record contains a eignet pronounced 






ruling, impugned by both these appeals, is founded, 
his suit was instituted by the appellant as a Dwrpntneedar. 
= was to obtain a declaration that certain lands which 
Mt 
That thay were the ma? lands 
the eme libe, as such, to pay rent to 
E: aye them assessed accordingly. 
: the Collector, but under the provisions of an 





Wt Hor. the Lone Jorrie Merken. 
i— The Wight Hon. Sia Lawsence P 
Er Khelaiehunder Ghose v. Posrnochundor, 2 W. 





SELECTION OF LEADING CANES, 


‘The plaint expressly stated, that the suit was brougbt under 
the Ist clause of section 20 of Regulation II of 1890. 
Lordships neo not consider particularly the pro 
enagtment. It je only material to observe, that in «uit» brought 
under it by a Zemiwdor, or one to whom the Zewiadar's rights 
have been transferred, the whole burihen of proving the naturo 
and commencement of his title was understood to be thrown 
upon the defendant, the Luthivejder, whom the plainti 
who disputes the valitity of the tenure, might compel to 
produce the Swiss and other ancient documents upon which 
seh title rested. ‘The sole proof of title which the defendant 
could require, in the frst instance, from the plaintiff was 
that the lande im question were within the ambit of his 
cemindary ot puisse, m» tho care might be. This inmue the 
respondents in the present ease did raise, and successfully 
raise, as to part of the land. As to the rest of the land, 
the only issue, except that of limitation, was, whether it was 
the respondent's valid rent-free land or not, the whole burthen of 
Proof on this issue being oast on them. 

The Principal Sudder Ameen, the Judge of 
First instance, found that of the land in suit, 
1 cotta were not within the appellant's putuor ; that ax to 12 
borgabs and 14] cottahis, other part of that land, the respondenta 
had proved, by certain sneient documents, that they had held 
and enjoyed them as rent-free lands from long before the lat 
of December, 1790, a th ny, the olain to amose 
them was barred by limite ‘The residue, being 3 boogabs 
174 cottabs, he hel] liable to assessment. Both parties 
appealed ngainst this decision to the Zillah Judge who, on the 
ist of June, 1564, confirmed the deoren of the Prineipal 
Sudder Amecs, wo far we it related to the è beegahs and ] 
cottab, but reversed it ae to the rest of the land, making aw 
to that a deeree in favour of the appellant's claim, The 
grounds of his decision were, that the documente produced 
Uy the respondents were untrustworthy, and, therefore, that 
they bal failed to prove either a valid title to bold the 
Wand rent-free, or that the land, having been beld rent-free 
fora period commencing before the Ist of December, 1790, 
the appellant's right to mwem them was barred by Nimi- 
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The reepondont then preferred a special appeal to the High 
Of the grounds stated for the appeal it ie only necessary 
notico te third and the fourth. The thint is, that the 
“abit being brought. though haproperly, under section 30, Ben. 
"Rog. IT of 1519, was admittedly barrel by ion. The fourth, 
“thal the ose probandi" had been. improperly thrown upon the 
"defendants, On the 13th of April, 1865, the High Conr 
‘remanded this with five others, which it treated as being 
in the mme category, to the Court of First. Instance, stating 
having been misplaced, those casos must 
‘go lack to the Fit Conrt with reference to the principles 
Ind down in case No. 208 of 1864," + 
Before considering the property of remand, which is 
“the principal question raised by the appeal, it will be convenient 
^ "The appellant 
amending 
Din plaint pursuant to t v striking out 
Lll reference to the Neg. Iof 183%, and making it a plint 
for the resumption of land. fraudulently Lokhiraj after 
det of December, 1790, and therefore, falling wit 
Ee section of Regulation XIX ef 1703. The Pri 
i. Ameen Whereupon framed fresh imnes, the frst of them 
Doing, whether the land ia dispute over formed a portion of mal 














pon the ground, that the plaintiff, the appellant, had 
Ereduenl no documents or evidence in the suit, and ha 

"failed to support the burtheo of proof whieh this i 
“east upon biw. The appellant, afterwarde in August 
“1865, obtained from the High Court a very special leave 
‘to appeal to Her Majesty in Council, on the ground that thi 
‘soit, though the subject-matter of it was far below the 
- mppmlable value, was one of a large chss in whieh similar 
“remands had been made, Their Lordships will assume that 
“this leave to appeal was properly granted, and that the object 
“of the appeal, or at least its principal object, is to test the 
correctness of the principle on which remands in this and 
eases have been directed, and the burthen of proof to 
‘extent cast on the plaintiff in suits of this natare 

pwn, as 


















‘onder to do this, it is necvesary shortly to review the law 
relating to Lathiraj tenures within the Provinces embraced by 
the Perpetual Settlements, aud some recent decisions of the High 
Court of Caloatta concerning it, 

"Tbe foundation of that law i» well koown to be Regulation 
XIX of 1705, That Regulation, after affirming in the strongest 
terme the primd facie, or, vo to speak, Common law right of the. 
ruling power i» a rertain proportion of the prodioe of every 
heogah < after declaring all Lathirys tenures to be exceptional 
amd ia contravention of that right; that many of the existing 
tenures of that kind were invalid ; but that all, whether valid or 
invalid, hal been exelwled from the Deceonial Settle and 
thet the jose aeenel upon tho estates of individuale 
weder that Settlement was to be considera! a» exclasive 
and independent of all Labsiens lande, whether exempted 
from the Kimi or publie revenue, with or without daw 
authority; proeeedel thas to deal with the then subsisting 
Lehre) tenures. Ut divided them into two clames, min. 
those created by grants made previous to the Uh of 
August, 170b, the date of the grant of the Zeeanay to the 
East doli Company, and those created by gronte made 
between that date and the Let of December, 1700. ‘The former 
by the second wetion were, wubjeet to certain conditio 
declared to be valid. ‘The latter, with certain exceptions, and 
subject to certain conditions, were, by the third section, declared 
to be invalid; and, we sich, to be remmab subject to 
futare assessment i on to subdivide 
the invalid ai Fesumable teores into two classes, » those 
whieh comprised lands pot exeeeliug 100 beogabs, and thowe 
which comprised lands in exces of that quantity. The reveno 
which might thereafter be assesses on tbe farmor wa» declared 
to belong to the Zewiadar or Talooblar, within whow estate 
the lande were situate. ‘The revenue, which might thereafter be 
sasessed on lande falling within the latter class, wna declared to 
beloug to the Government. And thus the power of bringing 
Aresumption suit to impeach a Lwbbire/ tenure existing wt 
the date of the Decennis! Settlement, aod t» have revenue 
Or reut assessad thereon came to belong to the Government, 
‘or fo private proprietors, seeording to the quantity of land | 
comprised in euch tenure, Having thas dealt with all the 
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aklire) tonares then subsisting, the Regulation proeended 
logis]ate against the future conversion of any rent-jaying lands Me 
iim the Decounial Settlement into rent-free lande, — Mekhoredhya. 
‘was done by the tenth scetion, which is in thome terme :— Madly Chunar 
All grants for holding land exempt from the payment of mre 
(fevenue, whether exceeding or under 100 beegahs, that may 
have beon made since the Ist of December, 1790, or that may be 
i minde, by other authority than that of the 
L'Governor-General in Couneil, are deslarel null and void, and 
‘Ho length of possession shall be hereafter considered to give 
‘validity o any sueh geant, either with regard to the property 
“In the soilorthe rents of ir Aml every person who now 
possessen, or may succeed fo the proprietary right i any 
estate oc dependent Tulk, or who halds, or may hereafior 
Hold, any etate or dependent Tuo, in farm of Govern- 
nent, or of the proprietor, or auy other person, and every 
miel to make the collections 
de authorized and 
required to collect the rente fram such at the rate 
the Pergunnah, and to dipossom the grantee of the pro- 
rightin the land, and to re-annex it to the estate 
po whieh it may be situated, without making provioue 
7 wt of Judicature, or sending previous or 
0 or Annexation do any 
‘of Government ; nor shall why auch proprietor, fas 
Tutootdar be able to 














































the term of the engage 
‘thy payment of the revenue of such « 
gant may be so remmel aod annullat. lhe m 
estates of disqualified proprietors, and of y 


ale or Telok whe 





Tis ohvioue that this enactment relates solely to In 

C which on the Ist of December, 1790, were sd? or r 
si trente the grant of a rent-free tenure 
but as absolutely void ; that i 
e+ to tho Government no right in wach lands they 
d to be held dks; nnd that it positively deelarel, 

il no leugth of possession should give validity to a 
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grant, It further expressly aathorized the Inudowuer to dis- 
possess the grantes by the high hand, without having recourse 
to the machinery providel by other sentions of the Regulation 
for the reaumption or assesment of rommable Latinaj 
tenures; or to any other legal proceeding. 

The machinery, provided for resumption saite by the Regala- 
tion of 1793, was modified hy several subsequent Regulations, 
sud in particolar by the Regulation II of 1819, which has 
been alwady mentioned. Andin process of time landowners, 
seeking to enforce their rights under the 10th section of that 
Regulation, seem to have found it expedient to do so by mean 
‘of legal proce lings rather than in the w 
authorized by that enàétmeot. An important di 
however, established by jaiicial decisions between & suit fo 
enforce a claim ander this 10th section, " 
suits, whether brought by Government or. individual proprietors 
undor the earlier sections of the Kagulation, Whatever doubts 
may at time have 
the decision of this Cos 
af Rerdwon,® that the right of the Government to resumen 
voidable Lelhirey teoure, comprising more than 100 besgnhe was — 
subject to the 
reasoning the right «f a Zewintar to resume a voidable Zaddsety 
tenure, comprising les than 100 beegahe, was subject to the — — 
twelve years’ limitation, Oo the other hand, the Courts con- | 

3 










amary manner 




















stening the Regulation of Limitation in connection with that 
part of sec. 10 of Regulation XIX of 1793, whieh sys, that no. 
length of possession shall pive validity to such a grant, came 
(whether on sound principles or pot it ie immaterial here to 
coser) i» the conclusion, that the claim ofa landowner 
under this section was subject to no limitation, Notwithstand- 
ing, however, these distinctions between the two rights, and 
between the suite to euforce them, a loose praetioe seeme to have 
sprung up, wader whieh landowners claiming the right to 
assess lande held and enjoyed rent-free brought their suite 
generally under Regulation II of 1810, without specifying 
whether they were seking to enforce the sight given to them 
by the 7th and 9th sections of Regulation XIX of 1793, or 
that given to them by the 10th section, The result was that 
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stringent provisions of Regulation II of 1819, and of the 
Regulations ix puri maferix were indiscriminately 
“applied: and that in all eases the barthen was east upon 
the defendant of proving, by the produetion of ancient doeu- 
mente, that his tenure existed before the 1t of December, 1700, 
he established thie he would probably succeed, whether li 
Lakkire tenure woe voidable or not, the suit unless 
Joint happened to le an auction purchaser at a Govern- 
ment sale, being barred by limitation, 
© So stood tho law and praeties until Act X of 1859, 
“wns pasel, The 28th seetion of that Act repeated so much 
‘of th 10th section of Regulation XIX of 1793 ax authorized 
the landowner summarily to disposser the grantee of a rent- 
freo tenure; it providel that every landowner, who shouhl 
deniro to assess any such land or to disposes the grantee, 
should take proceedings before the Collector which were 
to be dealt with as a suit under that Act; and it fixed » 
‘period within which such suite were to be brought, 
Between the passing of thie Act and the beginning of the 
“year 1865, the Courts of Bengal seem to have boon somewhat 
| divided upon several questions touching the proper mode of 
nforeing the chimes of Zemindars and other landowners, 
‘under the 10th seetion of Regulation XIX of 1793 ; and sor 
At least, of such. questions were finally referre) for adjudication 
by & Full Bonch, consisting of seven Judges of the High Cout, 
in the appeal of Sonatun Ghose v. Moule’ Abdo! F'arar. 
C "This case, which was numbered No. 569 of 1501, was decided 
onthe 25th of January, 1805.5 The Judges were divided i 
- pino, each delivering separate judgment, in which th. 
“Taw on the mbjeot was elaborately reviewed, Hat the follow; 
was the final judgment of the Court. All the Judges held, 
that before the passing of Regulation II of 1819 the Civi 
Courts under their onlinary jurisdiction were compotont 
o entertain regular suits by Zemindars for th of 
“their rights to resume revenue illegally 
to 1700, and for possession of the laud held rent 
grants or titles which had their origin subsequently to the 1st 
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December in that year. Four of the Judges against three hold, 
‘that such suite were unaffected by the passing of Regulation TI 
of 1619, section 30, of whieh the proper operation wa» limited to 
tuer suits for the resumption of Lakhiraj, existing prior to the Tet of 

December, 1790. And four of the Judges against three hell, that 


the jurisdiction of the ordinary Civil Court» to 
not taken away or affected by the 28th section of Act X 
of 1559. 

‘The second of these rulings is, that which i» most mate 
to the decision of the present appeal ; ry 
of it boing that a wnder the 10th 
section of Regulation XIX of 1793, if brought voder the 
30th section of Regulation 11 of 1519, ler to get the benefit. 
of the procedure there presoribed, i improperly fram 


Judges somewhat differently composed, on the 28nd of 
February, 1865. They unanimously held, that they were bound 
by the decision «f the 25th of January, 1865, so far as it went. 
Bat they further decided, that the regular suit whioh, notwith- 
standing the èth section of Act, No. X of 1850, might still be 
Drought to assess or resume invalid Zathirsj, created since the Int 
of December, 1790, was not subject to limitation; and further, 
that ia every fresh suit it lay upon the plaintiff to prove that the 
cease was one falling within the 10th section of Rej. XIX of 1703. 
And the Court added, " He must prove his allegation, that 
the land held by the defendant, snd which he claims to be 
Laivhienj, in part of the wd? land of the plaintif. If he prove 
that faot, and so that it was assessed to tho public revenue at 
the time of the Decennia] Settlement, it way be presumed that 
the right under which the defendant elaims to hold ss Luhiray 
commenced subsequently to the lst of December, 1790, nnles 
the defendant gives vatisfactory evidenze to the contrary. In 
another case, decided the same day by the same Judges," they 
adhered to the ruling in No. 869 of 1864, to the effect, that soc- 
tion 30 of Reg. IL of 1519 related only to suits for resumption 
of Lakhiraj created prior to the !«t of December, 1790, and held 
that, an a consequence of that raling, every suit alleged to be 
brought under section 30 was nesessarily not one to which the rule 

FBesaten haer v; Montir Abdesi Terrob, 2 W. R, 208 

rera Monee v, Keen Behanve Maldar, 2 W, R, 307. 













































Lino vextuns, LAND wRvRMUR axo wevecRIeTON. — dd 
‘ereated by ection 10, Keg. XIX of 17.3, of exemption. from 
limitation, applies. They further decided, that the plaintiff, hav- 
ing erred in stating that the suit was brought uoder section 30 of 
Reg. 11 of 1519, should, if be wished to doso, be allowed to 
‘amend his plaint, and that, in such case, the cause should be 
‘remanded for retrial; bat that if the plaintiff did amend hie 
plaint, be must show on the face of it, as required by tho law 
‘of procedure, when his cause of action accrued, and if it acerued 
deyot the period ordinarily allowed by any law for eon- mene- 

ing such suit, upon what ground an exemption was claimed. 

- There has been, so far ax their Lordships are aware, no 
“appeal from these decisions of a Full Beneh of the High Court. 
‘hey havo since given the law to the Division Benches of that 
Court; and the onder of remand, of which the prevat appeal 
complains, ix one of many which have been made in accordance 
with theni. ‘The judgment in the case of Kei»! Chander Ghee 
Lv. Porno Chumder Koy, (No. 265 of 1864), is, in fact, only a 

reompitulation of what had beew decided and laid down in one or 
“other of the above-mentioned decisions of the Full Bench. 

No attempt wax mado at the Bar to impuxu the correctness 
‘of the first decision in No, $60 of 1504 — It must be held, there- 
fore, to be settled law that the provisions of tbe 30th section 
of Rag. TL of 1810 do not apply to auch a suit a» the appellant’ 
“anil the only questions which the appeal raises, are whether, th 
being wo, the High Court has been right jn remanding thie and 
“thier suits similarly ciroumstanced for re-trial; whether on such 
ja tw-tridl the burthen of proof should Le cast iu the degne in 
Which the High Court cast it on the plaintiff ; and lastly, whether. 

L there ie anything in this particular case which render such 
fan order of remand, though otherwise correct, improper- 

© Their Lontship are very elearly of opinion, that the remand 

for re-trial upon an amended plaint wax mot only correct, but 

an'indulgeneé to the if not so remanded, 
ought to have been dismissed. of the 30th 

T feetion of Reg. IL of 1819 i» not mere matter of form to he 

‘tejeoted as surplumge. ‘The effect of it ix to cause the ease to 
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to the | of the plaintiff, and consequently to the pres — 
judice of the defendant. Te follows that, if the procedure was 
ot applicable to the ease, there had been a mis-trial, 

Again, their Lordships think that no just exception can bo 
taken to the ruling of the High Court touching the burthen of 
Proof which iu such osses the plaintiff hus to support, TË thie 
class of cases is takin out of the special and exceptional legislation 
concerning resumption swits, it follows that it ties upon the 
plaintiff to prove a primé fucie case. His caro in that hie edt 
land has, sínee 1790, been converted 
surely bound to give seme evidence that 
‘The High Court, in the jadzment already. consi 
Taid down that be must do this in any partieolar way. Me may 
do it by proving payment of rent at some time since 1700, or 
by docamentary or other proof that the land in question formed 
part of the waif wets of the estate nt the Decennial Settlement. 
His primd facie earo-ouce proved, the burthen of proof is shifted 
on the defendant, who must make out that his tenure existed 
before December, 1719, 

It may be objected that the result of this euling may be 
that. plaintiffs will sometimes fail, where under the former and 
looser practice they would have suceoodol in assessing or 
resuming thé land. But this can only happea by ronson of the 
inability of the plaintiff to give prion. fueie woot of the fact 
which ix the foundation of hie title ; a oiroamstance not likely 
less the defendunts, or thowe from whom they claim, 
long in possession of the tenure impenehed, Noe is 
opinion, to be regretted if in such casos 
effect fs given to those presumptions arising from long and 
uninterrupted possession, which were heretofore excluded only 
by the exeeptional procedure applied to resumption suits undar 
the Regulations, which have now been decided to be inapplicable 
to suite of thie nature, and by relieving defendants from a 
burthen which every year made it more difficult to support. 

"The only other point to be decided on this appeal is, whether 
thore is noy peeuliarity in this case which ought to take it out 
of the general rule. Their Lordships are of opinion, that 
there is pot, Mr. Doyne angood that the defondants ld 
admitted that the lands in question, with the exception of the 
mall quantity no longer claimed, were within the appellant's 
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F But such an admission is o 
‘meet the burtiea of proof throwa upon the plais 
A most an admission that the lands were within the ambit of 
— the estate, not that they had ever been mdf lande, In fact, 
the defendants strenuously asserted the contrary, The appellant, 
therefore, having failed to give any evidence on the second trial 
in support of. his amended plaint, the decree dismissing his 
was right. 
Tn the other app-al, that of Murrghu Movkdoputhya v, 
Madni Chwnter Baboo the suit was also, on tho face of it, 
Drought under svotion 30 of Ben. Reg. IE of 1819, though to 
. enforce a claim under section 16 of Heg. XIX of 1793, In 
y proceeding under the 
dante (the 











respondents) undertook to prove that their tenures 
— December, 1700, The Principal Sedder Ameen 
| ih of April, 1863, that they had failed to do so and decreed 
fn favour of the appellant ‘That deeree was affirmed on appeal 
by w division Wench of the High Court on the Lith of March, 
1804. An application for a review of judgment was made on 
the 10th of June, 1884, on the groun 
- the appellant having stated that the lande wore his wud 
the owas of proof on the 
© the 24th of August, 1865, the Court mule an onler in these 
Lerms:—"A notice will imue to the other side, when the case 
whieh has been 













© made the second onder for à remand saying “4 
L lie Zemindar, he will bo permitted to amend his plai 


‘Their Lordships. conceive that, subject to the point which 
_ Will be subsequently noticed, the question, whether this remand 
- was correct must be governed by their decision on the other 
appeal. "They do not think that the order ix vitiated hy the 
specification of ono amongst the various methods by which the 
P plaintiff might prove bis case. "They do wot conceive that the 
"High Court really meant to limit him to that kind of proof 
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Tt was, “however, argued by Sir Roundoll Palmor that the 
remand of this particular ease was improper, because the suit. 
had already been finally decided ia the appellant's favour, and 
ought not to have been admitted to » review, in order to give 
the defendants the benefit of what had been decided in other 
onses after such final judgment bad passed. Their Lordships, 
however, observed that the application for a review seems to havo 
been rezwlaly made within ninety days of the date of the 
decree sought to be reviewed, puranant to See. 377 of the Code of 


Procedure ; and this being so their Lordships conceive that it waw — 


‘competent to the High Court to delay, if they did delay, their 
final decision on that application until the law on which so much 
doabt existed had beon settled by the judgments of the Full - 
Henoh of the Migh Court, which bave beon already noticed. 
"Therefore, ín this ease also, their Lordships think that tho final 
onder of the High Court was correct. They will, acoordingly, 
humbly advise Her Majesty to dismiss both appeals. As the 
respondenta have not appeared on either, it ix unnecessary to say 
thing about costs. 


wor. 


Proprietors of demde im the Mengal Presidency are wancerwed wiih 
Veo classes of Dobhirej or reremüe treo grants of land, ois, Gewnta mad 
previna in the Ent December, 1790, owd aut woccling one Aumtred 
tenemur of which (when adjudged invalid) war, y Soe, 0 Wen, Mog. 
1700, made ove to the perenne reeponattie for the disnharge 
the watate within the linita of whlch the lands mre aityabe, 
fier the uf. December, 1790, amd whether exeneding or under one hund red bighan. 
These grants (unlene mate by the Governor-enoral in Council) were declared 
o be bn git eases mult nl rod, amd aa they had beon included within the liite 
‘of jarmanently settled eistes. the proprietore of auch estates were, hy Roo. 
30 6f the Nen, one XIX vf IPW anthvoriand and required the alleged grantoon, 
ammes the londe to thoir salutes, and enllees the venta thereof. 

There ie an important Mifferenen, ne respeols the burden of proof in oncle 
less ot caren, Tu the frat clues, ot where the aHlowetion i» nt tho [alhirn 
entre was crvatetl efor the Jet December, 1700, the bna af. proof ie on. 
he alleged Tabhirnjdar ar pure setting up the rovenve-free tile, 1 


















‘in that the lekhira) tenure was created after the Inf December, 1700, the burden 
ad pucat le on the Zemlndas or yroprietor te shor that the land claim 
Tehhirej i part of ho vedi or veot-paying estate, anid wine anerevest with 
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‘nt the me of the Decennial Settlement. See aleo Parvati. 
wr Ramkrishna, D. Le M Sup. Vol V. B., 182 (165) fm Arfwnmewen v. 


Purchase and on his applying for poseceníon je restet bry persone 
Ii Inde incid within the ambit ef the purni tamure, who set up the 










NARENDRA NARAIN ROY 


ISHAN CHUNDRA SEN.’ 
[teperted jn 99. W. R, 99 F. B. ; 13 N, L B. 274.) 


This case was referred to the Pull Bench by Markby and 
Bireb, JJ., with the following remarks — 

Manxny, J—In this case it appears that on the st March, 
1845, the Zemintay grated to one Kristo Chunder Doss a pottah 
of 301 bighas of wajar waste land nta yearly rent of Sa. 
Re 1S—15s, to hold the sume by raising bunds and exenvating: 
j tanks in, and by cultivating, the said laud himself, or by means 
of tenants from generation to generation as a mokerroree tenuro; 
and there was a stipulation that the rate of rent should never 
bo changed. 

Kristo Chumder hell under the je) until the Sth 
Decombor, 1859, when the defendant purchased and got into 
possession and was accepted by the Zesindar as his Conant under 
‘the pottak in thé place of Kristo Dow. $ 

On the àth May, 1871, the Zemisdary -was sold for arrears 
of Government revenue and purehased by the plaintiff, sd on 
the @tnd September, 1871, the plaintiff delivered to the defens 
dant a notice to q 

Several objections were taken by the defendant, which have 
been found to he untenable) the only substantial question being 

that which we reserved for consideration, namely, whether the 
defendant is protected from being. Harned out by the proviso of 
section 87 of Act XI of 1859 ; in other words, whether he js n. 
“eyot having a right of oceupaney." If he is, although hin _ 
rent may be enhanced according to law, he cannot be ejected. — 

"his question was raised in the lower Court by the fifth 
issue in a somewhat inacearate form, and we cannot «ay that 
ither the evidence or the finding of the subordinate Judge 

A Prenent The Mane. Sim Rieman Coven, Ke, Chief. Justice, aid 
Mhe Wwe Locis S Jicesos, J. M, Pusan, W. Arste nnd G, O. Monin 
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(LAND TENURES, CAND MEVENTR AXD PREURIFTION, 
“is quito as clear and as fall as it might be; but upon the whole we 3 
we think we may take it as established that the land, when the  xurndr Narain 
pallak was originally granted, was waste land without any tenant ay 
“upon it; that Kristo Chunder entered upon the occupation 
himself; and that he brought a portion of the land into 
wiltivation himself, and prepared the way for cultivating the 
der hy exeavating n large tank, and bringing tevants 
Lon o the land, by whom a further portion of the land was 
brought into cultivation. About two-thirds of the land appears 
to be now under cultivation, and all or very noarly all, of thie 
de held by tenants under the defendant. Tho tenants appear to 
hold what are called b4ay-forer, that ix to say, the defendant ix 
- entitled to n share in the prodwen, 
Under these eireamstanees, we think that the tenore of 
Keito Dow was in ite inception a ryotee tenur. It was 
"ertainly not the tenure of what hax been called a nvutdlen, 
for he was the immediate occuper of the soil. Nor could it, in 
“our opinion, be rightly called the tenure of a fs/ooidor. "The 
confers no privileges upon the grantee other than those 
wf an ordinary ryot, aud contemplates that the grantee will 
bring the land into cultivation by hie own personal exertions, 
Lowe was actually the case. We, therefore, think that Kristo 
— Dos was s ryot, and continued to be so down to the time when 
i| his tenure to tho defendant. 
It soos to us abo that the defendant is a ryot ; be succeeded 
t6 & ryot, nnd there wa» nothing to change his asm» 
“Hore, he mequired a right of ccoupanoy from Kristo Chunder, he 
within the protection of the section. He had only been iu 
lion eleven years nine mouths and seventeen day when 
notice was served apo. him ; be had, theref. 
of ocoupanyy himself, and there are man; 
"Court that the possession of the transferee o: 
Added to the possession of the transferor. The last of these 
isin tho 17 W. R, 179, and the only decis 
contrary (5 W, IG, Aet X, 55) must, we think, be considere! 
j be over-ruled. 
‘he questions t be desided are therefore reduce! 
3— (1) whether the right of ceeupancy whieh Krist Dc 
time of the sale to the defendant was transferred) to the 
T and (2) whether, if it was not so transferred, is it 










Than Onder Som. 
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still in existence in Kristo Dow or his heirs, and being in | 
existence, will it yrevent the plaintiff from ejecting the 
defamdant ? * 

‘The first of those questions bas been not nufroquentiy said 
to have been decided by a Full Beweh im a case reported in 
7 W. Rt, 528, and if that had been the oase, this reference woukl — 
have been aunecesmary. But this case decides » totally different 
point, ax may be seen by considering the ciroamatances out of 
whieh it arose. ‘The defendant held a non-transferable tenure, 
and he had held it for more than twelve years, He thon attompted. 
to transfer it, but the Zewiad 7 refused to recognize the transfor 
nd sued him for his rent. The argument for the defendant 
because he had gained a right of oceupancy, therefore 
that which was a non-transferable tenure had become a 
transferable one, and that, therefore, hie liability ceased. ‘The 
question was not referred because there were any conflicting 
decimons upon the point, but because of its importance, 
and as pointed out by the Full Hench, no eases had ever gone 
to this extent. No argument appears to us necessary to show 
that this decision bas no beariag upon the subject now under 
‘consideration 4 

Of the other cases, the following bave teen relied upon 
im favour of the transferability of the tenure i! W. R, 
$6; LL, 826; 4 W. R, Act X, £; and 11! W, R, 405. 
! The following have been relied om for the opposite. view ;—9. 
i W. R, 522, 1 W. R, 1602; 15 W. R, 152; and 17 W, Ry 
179. Tt ia not enay in all these cases to be quite 
grounds on which they proceed, bat it is not, ave thi 
to reconcile all, 

Mesides these canes it may be convenient to refer to onses in 
which it has been held that the ryot by subletting his land 
does not determine his right of occupaney, 9 W. R., 344; 10 
W. R, 105; and 12 W. R, 11. 3 

"There is also a case in which it has been held that if a ryot, 


having a right of occupancy, transfer his right to another, the 
right of occupancy is not thereby forfeited, aod the rewiadar 























cannot turn the grantee out of possession, —11 W. R., 94. ` 

It je thie last ease which rendere the second of the above 
questions necessary. There is, it is trae, no other decision upon 
this very point, but it appears to ue that the two questions are 
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“a0 closely eonneeted as to make it desirable that both should m 
considered together. The two-questione referred are, therefore,  wuronays Narain 
those above stated. = 
Baboo Sreenath Dose for the appellant contented, before Ishan Chondor Sen. 
tthe Full Bench, that though the defendant may be regarded as 
yet he is not protected from being ejected from th 
‘by reason of his not having a right of oeeupaney therein 
under the proviso of seotion 37 of Aot XI of 1859. 

‘The record shows that on the 6thof May, 1871, the appellant. 
“purchased the cew/adury for arrears of Goverment revenue, 
wil on'the 22nd of September, 1571, he gave the defendant, 
“who was then in possession, notice to quit the land. At the time 
when the notice to was given the defendant (respondent) 
had only ocenpied the land for a period of eleven years nine 
months ad seventeen days. Seetion 6 of Act X of 1850 says :— 
“Bory eyot who has onitivated or held land for a period of 
dwelve years has a right of occapancy in the land so cultivate 
“or held by him, whether it be held andor pottaA or not, so long. 
A hy pays the rent payable on account of the same.” Tho rox 
M pondent, having only been in possession or occupation eleven 
‘ears, nine months and seventeen. days, has therefore acquired 
L me right of ocoupaney in the land himself. Tt ix true that 

— Kristo Chunder Doss, the original ryot, had a right of o 























from the time the portad was given to him by the Zewivdar j 
Kristo Chunder Dose! right of oeeupaney cannot be trans- 
to the respoodent, inasmuch as it has already been 
not only in the case of Neues Huy v. Mohaterr Pershad 
‘others,* but abo bya Full Bench Ituling in the case of 

liya Persad v, Mussawnt Team Bandi Begna’ that a 














"Moreover, in the last paragraph of the judgment of Sir Barnes 
Peacock, p. 520 he ways:—" Speaking for myself, I am 
Hob wt all sure that a right of oceupaney gained ander section 

Vol Aet X of 1851 is necessarily lieritable " ; ride also the case 

© uf Denobondow Dey v. Ramithone Hoy." 
C  Aright of occupancy then is merely a personal 
be acquired by a ryot either by cultivating the land himself 
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for twelve years and upwards, or it may be sequired by a ryot 
from his ancestor who had cultivated the land for that period. 
. Tn the case of Howtos Singh awd others v. Moornt Singh and — 
‘thers,’ Mr. Justice Phoar says —* It seems to ux more than 
doubtful whether any evidence could establish that a bare right 
‘of oocupaney ander the Aet was transferable irrespective of the. 
will of the Zewintar"; ride also the case of Tara Pershat Roy 
amd others v. Soja. Kant Aehorjec Cherdkrg," Under the 
circumstances, therefore, Krito Chunder Dow couh uo 
transfer his right of ocenpaney to the responden 
With regard to the second question, it seems clear that 
though the right of ovoupanoy ix not transferred, it ix still not in. 
existence in Kristo Chuniler Dom, because Kristo Chander by 
having sokl the land to the respondent, hail vntirely 
ed not only his right of oceupaney, but also all title and interest 
in the land. 

Baboo Gopal Lall Mitter, for the responde 
the right of oconpaney which Kristo Chunder Dow held was | 
transferable to the respondent, under seotion 6 of Aot X of 
1830. The last paragraph of seotion 6 says :— 

“The holding of the father or ofher perso from whom a ryot 
be bolting of the rvot within 

The word inkerite bere has n. 
wider signifieation than the mere limitel one of succession feom 
father or other ancestor to the son: It contemplates every. 
right of succession which a ryot wight derive not only from. hin 
ancestors, but also from any other ryot who has cultivated the 

twelve years or more, Otherwise, the worde ‘or 

person’ iù the Act are onnecewary and ean have no meaning. - 
Its idle to suppose that the words or other permw” mean 
anceators, beonuse ifa ryot ean inherit from his father, it 
necemarily follows that he ean inherit from his grandfather 
other ancestor inulependently of the words " or other person.” 

Tn the case of Haro Chander Goho end another Mr. 4. D. 
Dann it was beld that "where the Zemindar consents to the 
transfer of a tenure from one ryot to another, the possession 
of both must be considered to Le coutinvoas, and the right 
osoupaney to date from the time of the first holder. 
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Again, in the case of Musnemut Taramonce Dassee v, Birresswr Lg 
ásreemder,! the Jdgee say: The question thes arsee— ernie 
“that it is so transferable. A right of occupancy is after tsban Chinder 
Ulla perpetual lease, the holder of which cannot be ejected 
| so long as he pays a fair and equitable rent. ‘There are 
“any similar rights common in different paris of Bengal such 
me the fores of Mungpore, wud the Aow/as and neemhowlar of 
. Baekorgunge, which aro in effect in no respect higher than that 
of m right of occupancy, inasmuch as they are mere personal 
Fights, which are, anıl have always been, held transferable a» 
well ax horitable. 
‘With regard to the second point, it has been elearly decided 
in thr oase of Gorachand Mowsfyfer v. Burods Perihad 
;Moosfafer,! that the mere transfer of a right of oceupaney 
does not work as a forfeiture of the rights and interests of 
occupant ryote themwelves in the land. Therefore, tho res- 
pondent cannot be ejected, inasmuch ae he is now holding 
from Kristo Chunder Doss, in whom the right of occupancy 
Mill existe, in spite of the transfer. 
The judgments of the Full Bench were delivered as follows 
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|. (Aon, Ju eoneurring).—In the judgment by 

ich this onse is referred to us, it ie fonml that Kristo Dow 
was & ryot, and be continued to be so down to the time when 
he wold his tenure to the defend, 





"ms found by the two learned Judges. I wish to prevent ite 
- eng assumed that upon the facts which appear 
T should have found that he was a ryot, 

"The first question put to us is, whether the right of occupancy: 
Which Kristo Doss had at the time of the sale ty the defendant 
‘was transferred to him? 

This ie a question which must be considered and answered 
independently of any custom. Tn answering it I wish par! 
Ay (0 be understood as not giving any opinion respecting n: 
of ocenpaney whore there is « custom to transfer them. la 
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Gm the lanilond or Zeminter may be supposed to have 
"Ware Allowed the ryot to occupy according to the custom, If the 





































supposed to have awentel to the right of occupation which 
he gave to the ryot being transferred by him. There may be 





lo my opinion it ix to be answered solely with reference 
to the words of section € of Act VIII (B. C.) of 186v, by which, 
‘the right is given, not for the first time, but on which it now 
depends. And whether, when Act X of 1850 was passed, 
thin was the ereation of a new right in a ryot, or the recognition 





by the Legislature of an existing custom to allow the ryot to 
continue to hokl, does not make any dilference in the oon- 
struction of the Act, If the Act ervates a new right, we must 
look at the words of it for what the right i»; and if it recog 
nites a custom, it rogaine it only to the extent expressed, 
and the result is the same. 

‘The words of the section are that every ryot who shall have 
cultivated and held laod for a perio] of twelve yours shall have. 
a right of vceupaney in the land so eulrivated or held by him, 
whether it be bekl unter a potżak or not, so long as he paye. 
the rent payable on account of the same; but this mle does 
mot apply to Khamar, mijjote, of veer land belovging to the 
proprictor of the estate or tenure, and let by im on a lease for a 
term, or year by year, nor (as respects the seta cultivator) 
to lande sublet fora term, or year by year, by a ryot having & 
right of ocoupanoy. The hokling of a father or other perom 
from whom a ryot inherits shall be deemed to be the holding ~ 
of a ryot within the meaning of thie section, 

‘These words appear to me to point toa ryot having the 
Fight in land cultivated or held by him, and eo long a» he pays 
the reat, and to the right not being one whieh can be trans- 
ferrel to some otber person. It isa right to be enjoyed only 
by the person who hole or cultivates and pays the rent, and 
has done so for a period of twelve years. It does not speak of 
hie acquiring a right which hé might, having aequirel it, 
transfor or make use of asa subject of property, but it seems 
intended te secure to a ryot who has cultivated or held for 




















zyot has by castom a right to transfer, the landlont may be 
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“twelve years a continuance of his cultivation or holding «o long 
“ashe pays the rent. And the provision at the end of the 
section, by which the holding of a father or other person from 
- whom the ryot inherits ix to be deemel the holding of the 
syot, supporte this construction ; for it appears to show that, 
‘except in that particular case, the holding must be entirely 
Wy the person who claims the right, ‘Thi is n law which 
imposes n resteiotion upon the proprietary rights of the Zrmindar 
- er dwllonl, and a ryot cannot olim onder it anything 
miore than the wonls clearly give to him. There are not 
. ber, in my opinion, words of so doubtfol a meaning that 
we should consider whether it would be just or equitable that the 
.— Fyot should have the power to transfer. The onlinary eonstrue- 
tion of the words appears to me to be that the right is only to 
be io the person who has occupied for twelve years, 
mot intended to give any right of property: whi 
Arunaferred. I would therefore answer the first question by sayings 
that the right which Kristo Doss had at the time of the 
‘gale was not transferable, ‘The question, w» 1 have said, 
olely upon the Act, and independent of the existence of any 
custom. 
Pho second question is, whether if it was not transferred, 
“it still in existence, in Kristo Doss oF hi and being in 
| existence, will it prevent the plaintiff from ejeoting the defendant ? 
Now, if « ryot, having a right of occupancy, endeavours to 
"transfer it to another person, and, in fact, quite 
and ceases himself to cultivate or bold the lad, i 
ane that he may be righly conside 
“right, and that nothing ix left in him which would prevent 
‘the Zeminilar from recovering the possession from the person 
who elaima ander the transfer, And not only may be be 
considered to have abandoned it, bat if the right whieh is given 
‘by the law is one which exists only so long ax he holde or culti- 
- vates the land, when he ceases to do that by selling hie suppose] 
Fight and putting another in his plare, his right is xo 1 
cannot stand in the way of the landlord's recovering possession. 
fit were not so, the law would become nugatory. The po 
‘of things would be that the transfer by the ryot is invalid, and 
gives the transferee no right to the possession, but the ryot 
not recover possession from the transferee as he would be 
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bound by his act of transfer; nor could the landlord recover 
possession because the outstanding right in the ryot would bo in 
his way. The result would be that, although the transfer ix 
invalid, the transferee woukl be able to keep possession and to 
set the landlord at defiance. I think i be oon- 
sidered either that the ryot has abandoned bis right altogether, 
and. therefore it cannot be set op as an answer to the suit by the 
landlord for possession, or that his right has ceased, has boon put 
‘an end to, because it existed only so long ax the ryot himself 
continued to hold or cultivate the land, I would, therefore, in 
answer to tho second question, say that any supposed right which 
may be in existence in Kristo Doss or his heirs will no. prevent 
iff from ejecting the defendant. 
ly concur in the judgment which has 
fost been. delivered, anid have very few wonde to add. T should 
be inclined to deseribe the right, whether created or recognized 
hy section 0 of the Rent Act, as being m right resulting from the 
eonnestion between the ocoupying tenant and the land which 
he occupies for a space of twelve years. The Act expressly do- 
claves that the holding of the father or other person fiom whom. 
a ryot inherite shall be deemed to be the holding of the ryot: 
and there I think one may say that the well-known maxim 
Vnel'urio wins, ote, would apply. D 

As to the second question, the answer appears to me to be 
very clear, for by the sale out and out to another person, the 
tyot voluntarily terminates that connection Letween himwelf 
and the land which he had occupied which is necessary to 
the existence of the right of ocenpaney. The law allows a sub- 
ig by a ryot who has a right of occupancy, though it does 

not permit the growth of a right of occupancy within w right of 

oceupaney. So long as the ryot having a right of occupancy 
1 merely sublets the land, he maintains that connection between 
1 himself and the lind which is exseatial to the existence of the 
Fight; but when he has transferred his right to another, he nó 
longer maintains that connection. 

J wish also to say that 1 expressly coneur in the observations 
which the Chief Justice made at the outset of his judgment, 
pamely, that we are dealing with this oase on the facts found by 
the learned Judges who referred it, and by that we are limited. 
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to the oase which was referred to in 20 W. We, 189, I do wot 
“apprehend that the learned Justices, who decided that ease, meant ts 
Vosuggest that after a ryot having a.right of oceupancy had part- Ishan Ohunder Bow: — 
Sed with hin right by transfer, and the Zem/adar had evicted 
“the transferee ws having no to oceupy the land, the ryot 

































ing him to enter upon the land. If 
r any eich elaim should hereafter be set up in any other 
ease, it will doubtless have to Ve considered, 

Pusan, J.—T entirely concur with the Chief Justice. 1 un- 
derstand the questions which are put to us to have reference 
solely to that peculiar right of ocenpaney whieh I may call the 
Creature of section A of the Rent Law, and that in the matter 
which iw now before ox we are entirely disembarraesed, as the 
Chief Justice has said, of all considerations which might affect. 
‘or enter into questione relative to the alienation of the right to 
hold and occupy land founded on the clement of custom, or 
otherwise, Aml it seer to me that under this hypothesis the 
heen put to vs in this reference are both 
the negative when the view is taken of 
nection €, as T think it ought to be, to the effect that the right 
of oecupanoy which is the subject of this section i» rather of 
| the nature of a personal privilege than a substantive proprietar 
Fight, T think that there ean be no right of oeoupaney under 

“the terms of this section other than in a person who is enltivating 
Sor holding the land asa ryot in the situation which is men- 
tioned in this section ; and that therefore a person can only have 
this right who is actually cultivating or holding the land, and 

only if he has oultivated or held the land ax a ryot 
“for a period of twelve years according to the rule for estimating: 
that time which is prescribed in the section; and that rule 
































- tion or the holding of the land by inheritance from a prede- 
C cesor, then, constructively, the cultivation or holding of that 
“Predecessor, counts. The section does not give to any one 
‘other than the person who has actually held or cultivated land 
the period of twelve years either by himself alone, 
UE] his predecessor, from whom he has taken by 
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oe um together, the right of occupation which ix the 
. mubject of the section. And if thir is so, then it seems to be 
plain upon the facts which the reference brings before us that 
Teban Chander Sen, the defendant in the case, has not a right 
of oconpanoy in the land which is the subject of suit, because 
he has himself only cultivated or held it asa ryot for a period 
‘of a little more than eleven years, and the person, who preceded 
him in the cultivation or holding thereof was not one from 
whom be took it by inheritance. — His predecessor in the oultivas 
tion or holding was Kristo Doss, from whom he took by 
purchase. In that state of things, bo is not entitled by the words 
of section € to add any years of Kristo Dow" holding to the 
years of his own holding. And certainly Kristo Dose, 
jew that I have taken of the section, oan have mo right of 
occupancy in the land, because he is not now cultivating or 
holding it, but, on the contrary, has long been ont of the 
occupation of it; he hae not caltivated it ; he has not he 
in any sene whatever during the period of the lart 
years and upwards, To use the words of the seation, he ix 
person who is occupying or holding the land. 
"The Second branch, also, of the second question which hax 
been referred to us, seems to be answered in tho nogati 
the decision whioh ie reported in 20 W. W, 139—a deciwion, 
the correctness of which has not yet been impeached, supported 
by the dec Special Appeal No. 1651 of 1872. 
1 concur in tbe judgment whieh has been delivered by the 
learned Chief Justice, and have not! substantial to add to it, 
I ought, however, perhaps to remark, with regard to an. obsor- 
vation which has been made on the case reported in 20 W. Ru, 
130, that it was obviously not the intention of the Bench whioh 
passed that decision to «ay anything judicially as to whether 
not the grantors or transferors of the jate in that case still had, 
in the events which lad happened, any right to require pow 
L session of the land at the hands of the Zemindas All that that 
decision deviled was that whatever the rights of the transferors 
as against the Zemindar might be, those rights did not prevent - 
the Zemindar, under the cireamstanees of the ease, from 
recovering, poreeesion of the land from a stranger. 
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FI concur with the Chief Justice in thinking 


Ae X of 1890 as well ge under Art VII of um, 1 O: 
rights were mot (ranusforaiile ayainat the willof the landlord wre by 

WA mere wang; Chandos v, Marinton, L. Me 18 Là. S7) 1 L Re 

“HO Isliablhari v» Moneen, T. foo. $8 Cale 179. Unter the 

presni law (Act VIII f N83, Seu INI), oorupuney Fibi in transferate if 
btw. la either vong ov custom to the effect Consequently won-transteraie 
rights aro nat erlenlite in execution at the instance of any creditor of. 

“the raiyat othr than hia landiond woking to obtain. satisfaction of bis decree 
of vont y Vorsimeols v. Gapinath, J. L. M. 24 Calo, N55. Of coures the 

e valid end feet It i» held with, Lue conset of the anillo, or if tbe 

ie recs mind loy him by receipt aë ront OF otborwims , Ananda v. Rotmaber, 


Bao aiana aper a o. La awi L on 


Pr ME tbe landini dove wok ehmas Vo cone H, ie stonde mani Ar 
Ahe transferor anit ranaferee the transferor in emend from settini p 
V invalidity of the salo; Bharath, Hufondten, & C. W. X. 070 
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NOGENDER CHUNDER GHOSE ' 














MAHOMED ESOP. 


[Reported in 10 B. In te, 406 P. C 
48 W. Bu, U3.) 


‘Their Lordships delivered the following judgment — 

‘The subject-matter in dispute on this appeal ix a portion of 
shar land. thrown up by the Kurnafoolee, a navigable and. tidal 
river in the District of Chittagong, 

‘he appellants are the representatives of one Anundonarain 
Ghose, and, as such, are the Zemindars of Turraff Toj Sing, 
situate on the eastern shore of the v estate appears 
jest of a oarefal Government 
'ebended 
three monzahe, named) Kalageon, Chukra, and Lakhem, of 
which the ebitiesy or measurement papers made on the occasion 
of that survey are est forth in the record. 

The respondente, other than the Collector, —»o far ns it ix 
necessary to notice them—are the co-sharers in an estate known 
as Tuod Korban Ally, and situate on the western shore or - 
bank of the river, ‘That estate was also surveyed and measured 
in or about the year 1830, and the Chil#ohs of one of the villages 

oded in it, Makolea, is set forth in the record. d 

‘These parties, though made respondente, have not appeared. — 
ow the appeal, which has been therefore heard against them 
ex parte. Their title, however, bas been fully and ably supported. 
"by the learned Counsel for the Government which is in the — 
same interest with them. 

From what has been stated, it appears that the estates of 
the appellants, and these Tw/ookdars, whom it will be convenient 
to call the respondents, speaking of the Government, whenever 
it is necemmry to do so, as the Government, were, ax originally 
measured and settled, bounded and separated by the Kurnafoolee. 
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T. Sometime before 1847, that river threw up in ite main and 
tmvigable channel certain islands or ower, of which it ie only 
to specify two, eè., Chur Durmeean and Chur Dukhin. 
- A setlement of thee was male by Government with the 
respondents in 1847; the revenue aswased on Chur Dukhin 
“Being Re. 300.0-0. Anundovarain (hose js sid to have 
prevented nt least one petition complaining of thie proceeding ; 
- but, for the purposes of thi» litigation, it mnst be assumed that 
the chur in question were the property of Government, and were 
duly granted to and setthe with the respondents. Amd it 
‘Appears from some of the proceedings, that they were treated 
Ae appurtenant to Mouzah Hakol 
Before the end of 1832, the river bad swept away the whole 
of Chur Durmean, but had formel another low ehar in the 
l vicinity of its site, Nor ie there now, if there ever was, any 
question that this, which war known as Lami or Lamehi Chur, 
was sottled by Government with the respondents in lieu of 
Chur Darmeean in December, 1852. 

Besidos this latter cfwr, however, the river had before 1859. 
thrown up a considerable quantity of other «A» land towanls 
it astern shore. ‘This included the land. vow 
much of it as was then above water, The record shows that 
Government. determined to make no n to thi À 
TX of 1847 a» an island thrown up ina large i 
Fiver, but that, having been claimed by eeveral of the proprietors 
du the neighbourhood, it was, in onler to prevent affrays, attached 
"by. the Collector until the right of posession should be deter- 
mined, and thereupon bycame the subject of a proceeding under 
Net IV of. 1540 before the Magistrate, who had to adjulicate. 
the primd facie right to posession between no less than 
"sixteen different claimants. That officer began by directing the 
— Dareguh to make a local investigation and cause a map to be 
Ü prepared. The reilt of this was the Daregm'e map No. 43, 
which i» in evidence, and his report of the record. This may 
shows four principal chwrs on the eastern side of the then main 
channel of the river, A, B, C, and D. Of these A and B are 
colored green, and represent the land then in dispute. C and D 
‘are colored yellow, and are treated as chure aot in dispute which 
bad been settled with the respondente. D, their Lonlshipe 
olive, ix admitted to be the Larochi Char. Whether C i or 
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is not the Dukhin Chur, or whatever remained of that chur i 
still matter of dispute. Mut it i» perfectly clear that it was, 
1504, treated as sdar land which had been settled with the 
respondents, and was then in their undisputed possession. 

A was divided into several portions, and the result of the: 
Magistrate's proceeding. was to awani possession of these two 
different claimants; Grindochunder Ghose and  Sreemuty 
Noberunzeny Dome, who then, a» managers or otherwise, 
represented the estate of Anundonarain Ghose, getting part, and 
the respondents geting the larger portion lying to the west of 
the old channel of the river which was adherent to th 
Chur D. It is, however, unnecemary to pursue ti 
case, since the title to no part of A is now 
claimed by the resented the 
a reformation 
which had been previously diluviated, or washed away by the 
river, It was claimed by tho respondents as formel by 
“alluvion on the east of the Dokhin Char, within th 
recorded in their deeree of the appellate Court.’ 
found that Chur B was an aceretion to the eur marked C, 
which had been settled with the respondente. Aut he alo 
found that it had been formed by alluvion in the plaoo where 
the lands of Mouzah Kalagaon, belonging to the appellant 
Zenindary, were forwerly broken ; and that during the ebbstide 
men could walk ou foot from the said Mouxah to the said ehur, 
‘The Magistrate's proceeding shows how that officer dealt with 
the question of possession, He sems to have considered that 
the disputed cdare being still under water at flood-tide, could not 
have been effectually in the possession of any of the parties; 
that claims founded on reformation upon a site capable of 
identification could not be tried in any but a regular civil suit, 
and that the adberenee of the land in dispate to lands not in 
dispute constitatel a primé fae 
‘ought to award posession. He secon! 
of B to the respondents as the holders of the settled Chur C, 
amd left those who represented tbe estate of Anundoparain 

‘The date of this proceed- 
jug wns the 22nd of December, 1854. 
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hy the lato Supreme Court of Calentta. Tt was not, wt 


| n commenced until the nf of May, 1881, £e, more  Nogender Chunder 
Ahan six years after the date of the Magistrate's award. The me 
‘appellants seek to account for this delay by attributing it to Mahomet Beef, 
circumstances connected with the silminixtration of Anundo- 
-armin'eestate, However that may be, it is obvious that the 
€ juenees of this delay, in so far as it may have occasioned 
any difficulty in the determination of the questions between the 
partion by means of the loss of evidence, or the intermediate 
changes caused by the action of the river, ought to fall upon the 
E ts. "The «mit, we origivally brought, was to recover 
possession of 71 drones of alluvial land; the defendants to 
‘wore not the only co-sharers in Twlook Koroban Ally, but also 
Horo Lal Mohunt, another of the sixteen. claimants before the 
Magistrate: and the lands appear to have been claimed partly 
e/a reformation on sites forming part of the wholly or in pert 
diluvinted villages of Mouzahe Kalagaon, Chukrs and Lakhera ; 
. MM partly as an accretion to sweh reformed lands, "The 
Collector, n» representing Government, was afterwards mado a 
to the suit; Goveromont having av interest averse to 
‘the olaim of the appellants, inasmuoh as it war entitled to the 
additional revenue assessable on the lande in disp it they 
“Were an weoretion to the cler land of the respondente ; whereas 
dt was not entitled to any additional revenue upon them, if they 
- werea reformation on the appellant's lw nd, therefore, 
- dneluded within the limite of his formorly settled Zemintary. 
©The first proceeding im the suit which it 
d the local inquiry made under the order of the € 
Ameen Mconshee Asbanoollah. Iis report bears 
of December, 1561, and the map accompanying it 
DL Tbe report and the map showed, m 
the 71 drones of land chimel, between $ a 
“composed or formel part of a chuch marked in the map with 
the Bengali letter (£v); and were in the possession of the 
defendant, Horo Lal Mohunt, though claimed adversely to him 
imanother suit by one Abdol Mujeed. A compromise war 
afterwards effected hy Mr, Fagan, as Receiver, and this person, 
‘who admitted the appellant's title, and there is no longer any 
"question touching this portion of the land claimed, or with the 
mtas defendant. The report and map also proved that 
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between +t and 45 drones, forming other part of the land claimed, 
composed the elec marked in the map with the Bengali letter 
* «7 (Ha) ; and that they were hell by the defendants, the co- 
sharers in Talat Koreban Ally on the strength of tho Magistrat. 
‘award. The son and representative of Abdoo! Ali, one of 
thee defendants, afterwanle made a compruinixe with the 
Receiver (admitting the title of the appellante) in respect of 
hie abaro which comprised. between 4 or 5 drones of the disputed 
land. It ie not easy, if posible, to distinguish. these 4 or 5 
drones on map No. 7 : but they are indicated on map No. $0, 
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to the diluviated Mowsas of ithe appell 
in paragraph 5 of this report, ho seems to intimate that no part. 
‘of Chor Dakki was to be found in the disputed land ; and 
that the latter could not be identified by any days as formed. 
on the site of any part of the respondente! Afowre Bakolos. 
‘The last sentence of this paragraph, however, suggests » doubt 
whether he elearly apprehended the respondent's case ; and did 
between Mouzah Hakoles, as originally 
Dakhin to whieh, a they alleged, the 
land in dispute had meereted. This map did not give in detail 
the dags by whioh the indentification of the site was said to have 
beon established. 

v suit, at this stage of it, was transferred from the Principal 
Suider Ameen to the Zillah Judge, who caused a second local 
investigation to be made by another Aseen named Guggun — 
Chunder Dott. Hie report and the map made by bim je that 
bored 20. This report and map purporting to be founded 
‘on local survey, the comparison of fag and the examination 
of witnesses, go to establish these fects : 1st, that the whole of 
the cher marked A in that map, being all tho land that now 
remains in dispute, was n reformation on the site of the 
appellants’, diluvinted Mowzahs ; 20d, that the ehur marked B 
was a similar reformation, but comprisal the lands in respect 
of which the eompromises with the Mohunt and the heir of 
Abdool Ali had been effected ; and, 5rd, that the cher Dukhin, 
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settled with the respondents in 1847, had thea teen diluviated, 
no part of it boing inlevded in chur A, and its site being assumed 
to be idoutieal with that of a sandy Chur in process of 
deformation nese the western hore of the river. ‘These 
‘conclusions wore supported by, and in a grex mesure. founded 
the supposed tracing amd identifiention of the daga contained. 
in the measurement papers of the appellants’ ostate a» measured 
‘and surveyed in 1837. No attempt seems to have been made 
by this mwan to tence in the disputed fand the dags of the 
respondent? Mouzah Bakoles or Kiemut Dokhin Chur. His 
view of the formation of the enr in dispute ix thus stated 
in tho 5th pamgeaph of his report 
chur hax arbon ou the site of the dilavinted lands of the 
plaintiffs ut first ov the easteru part of the river, aud gradually 
nerewsing, las aceretel on the southern and eastern parts to 
the plaintiffs! original land, Itis mot seon that the allavion 
began as ncoretion to the Kismat Dukhin Char alleged by the 
defendants to be settled with thom. ” 
‘The suit was after this heard by the Julge, who erroneously 
Alem] it on the ground that it was barred by limitation. 
This wax vot right by » deere of the High Court dated the 
Sand of June, 1563, whieh remanded the cause, dimetine the 
Judge to inquire and decide whether the whole or any portion 
Rea alee laed ana is the pemenlos, of tho detent 
DEO Un lvelve yere prise to the suit, nod, if not, to 
Ly it on ite ments amd with reference to the provisions of 
piapia XI of 1525. 
"The form of this temaid seems to have led to another local 
| vein hy a thini ameen mmed Gour Mohun Biswas, whose 
report iw dated the ‘Oth of Maroh, 1505, and whose map is 
L'mwumbered 20. The object of this investigation was to trace, in 
“the disputed land, if possible, land which bad been settled with 
the respondente in 1S47, or at all events more than twelve years 
befor the commencement of the suit. The report speaks of Mouzah 
Bakolea, but their Lordships conceive that the attempt n 
wus to trace the dags of Chur Dakhio, which after the 
ment and survey of 1517, seems to have been treated as app 
tenant to Mouzah Makolen. This report was altozethe 
to the contention of the respondents. 
qued fourteen days, and ite result 
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bonndaries of the respondents’ settled land would fall within the 
then main channel of the river, and considerably to the west of 
the disputed chur, This report, therefore, by negativing the 
care of the respondents, went to confirm that made in favour 
of the appellants by the reporte of the two other ameens, 

‘The cause then came on for a second hearing before the 
Judge who tried it on the following issues :— 1st, whether the suit 
‘wae barred by limitation ; and, 2ndly, whether the Jand in suit 
was a formation on or an aceretion to the original site of land in 
the plaintiffs! estate j or whether it formed a portion of or au 
Secretion’ te the ud pott with the dafendante. . Ha Fouad 
both those issues in favour of the appell He seems. to have 
held that the first was determined by the result of tho last logal 
investigation, whieh showed ennolusively that the disputed chur 
contained no part of the land settled with the respondents in 1847. 
On the second issue he found, in conformity with all t meen'a 
reports, that the land in suit was clearly a formation on the 
original site of the plaintiffs’ estate, and was conncoted with 
it, and that the plaintiff was, therefore, entitled to be placed in 
possession of it. 

This decision was reversed, and the suit dismissed on appeal 
to the High Ce by a deeree dated the Let of December, 1865, 
which, on » re-hearing on review before the rame Judges was 
confirmed by an order dated the tst of April, 1867. ‘The prevent 
appeal is against that deeree, and that onder on review. 

‘Their Lordships cannot say that either jodgmeot of the 
High Court affords satisfactory. grounds for the dismissal of the 
appellants’ suit. 

‘The firkt deals only with the latest ameen's report, and 

in» away the effect of that by assuming that, in making - 
Gs iene DE may not have taken a correct starting 1 





























point. The Zillah Judge, however, in hie judgment, expressly 
states twice that no objection was taken before him to the 
ameen’s starting point. The investigation was carefully conduet- 
ed in the presence of the respondente! agents, and it is difficult | 
to suppose that the objection would not have been taken, if 
there was any foundation for it, Again, the learned Judges of - 
the High Court proceeded on the assumed incompatibility of the 
‘case thus made by the appellants with the state of things which | 
existed in 1856 at the date of the Magistmte’s proceeding, — 
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"They came to the conclusion that Chur Dukhin was the chwr 
‘marked C in the DurogaM's map ; that the Magistrate had caro- 
folly decided against the title set up by the appellants and in 

favor of tbe respondents ; that tbe disputed Chur B was an. 
Aceretion to Chur Dukhin ; amt that the latter had never been 









Bat if, for the sake of argument, it be admitted that C iu 

“the Zurygah’s may correctly reptevetiad what then remained of 

i, it would by no means follow that what constituted 

EX 1854 had not afterwanls been washed away, and the 

4 conclusion that it still existed we part of the land in dispute. 

L seem» to be incompatible with the reporte of all the «seas, and 

notably with that of tbe last. Moreover, a» their Lonlshipe 

dave already observe, the Magistrate by proceedings 

Men» expressly to have decline! to decide on the rights 

resulting from an identification of site, and merely to have beld 

‘that the laud in dispute, being adherent to C, was print focie 

“to be troated as an acoretion to it, Again, tho judgments under 

appeal do not wem to their Lordships effestually to distinguish 
ve questions raised in the cause. 

who were seeking to 











| ns. reformation on a site identified with that of their diluviatel 
EMloueahs, or as an acoretion to their estate by reason of its being 
/ formation opposite to their lande, and only separated from 
by a «mall channel, fordable at low water. This latter was 

the question chiefly discussed on the review ; and if it had been 

‘the only ground on which the appellants could recover, their 
“Lordships would have great difüeulty in saying that they had 
(mado oat good title, or had shown that the Magistrate was 





respondents’ settled land represented by C, and in awanling 
Possession of it accordingly. But it seems to their Lantshipe 
E inasmuch as the result of. the local investigations, in- 
that of the Daroyak, was in favor of the as that 

of the 
nts’ dilaviated Mouzshs, the Zillah Judge was right in 
that fact to be proved. The question then arises, what 
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‘is the legal result of socha finding? Je tho primd facie title 
to the land thus shown capable of being displaced by any better 
itle existing in the respondents *— According to their Lonlships* 
view of the evidence, no part of Chur Dukhin at the date of 
the decree, formed part of the disputed land, which mag be 
assumed to be correctly indicated by Chn in the map No, 20 
of Guggun Chundor Amews, They are, however, not so cloar that 
Char C, in the Darogak'» map, did wot correctly indicate what 
remained of Char Dukhin in 1854. Thie enpposition is no 
doubt inconsistent with the report of the last-named ameen, 
confirmed in some measure by the map of a Deputy Collector 
made Iv November, 1852 (No. 30), which abo aesiguw n differs 
eut site to the cow diluviated Chur Dakhin, On the other 
band, it is difficult to see how the award of the Magistrate ever 
came to be made, if C in the ZMrogaã's map did not correctly 
indicate land settled with the respo n in their 
porsersion, And this latter in that point consistent with 
the Collector's maj 
t, therefore, their Lordehip think that the appellante 
have established the identity of te of the Jand in dispute 
with that of lands originally ixi in their Zemindary, and 
afterwards washed away by the river, they will, fo 
mination of this appeal, take as alo proved, that the ohur 
marked C on the Duragad's map, though it has sine been swept. 
away, existed in 185% as a chur settled with in the pomos- 
sion of, the respondents, and that the land in disputo was thon 
adherent toit. They here adviwlly we the term "adherent, 
because it appears to them that thore is aw important di 
between mere physieal adhesion and that “accretion” or iwert- 
mentum latens, which, by reason of ite gradual nnd impereept- 
ible formation, i» recognised by the law as belonging to the 
persons to whose lam) it is adjacent, In tho preseat caso, the 
‘evidence touching the manner in which the chur in question was 
formed, is extremely sewnty ; aul their Lordships are by no 
means satisfied that it was such a» would make the land an 
*acoretion " aceonling to the strict legal definition of the term. 
Their Lordships have now to consider what is the law appli- 
cable to the facts thus found, and what are the rights of the 
parties thereander. And the long and able arguments addressed 
to them on this subject, render it desirable to review the Iaw of 
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alluvion which obtains in Bengal, as declared by the positive 
- provisions of Regulatiou XI uf 1825, or by the decided eases, 
whieh the learued Counsel fot the respondents have contended 
cannot easily, if at all, be reconciled with each other, 
‘he Int section of the Regulation, —after specifying as the 
- wubjeete which called for legislation the following cases, e., 
Ast, the throwing up of herr or small islande in the mida of 
‘the stream or near one of ite banke; 2ndly, the carry’ 
‘of portions of land by an encroachment of the river on oue side, 
And an accession of land at the same time or in subsequent years, 
‘gained by the dereliction of the water on the opposite sido ; and, 
Braly, similar instances of alluvion, encroachment, and derelie- 
"Hon on the seacoast bordering the southern aud svath-eastern 
Jimnits of Bongal—enncts that the rules declared by the follow- 
ing sections shall have foree of law throughout the Presileney 
of Fort William. ‘The žad seotion provides that local usage, 
whenever iè existe, shall prevail. The Srd section that, when 
There it no lonl usage, the general rules deolared in the 4th 
vection shall be appliel to the determi 
disputes relative to lands gained by allu 
ther of a river or the ses. 
Thìs 4th section is divided into five clauses :— 
‘The first denle with land gained by gradi 
‘allavion ín the proper sense of the word), ad. pro 
‘shall be considered an increment to the tenure of the person to 
is annesed, subject to the right of 
npon it. 






















‘The second provides that the former rule shall mol be 
applicable to eases of sudden avulsion, where the identity of the 

amd ie not destroyed, preserving in that ease the Fights of the 
“original owner. 
ke hind makes a clr or ial thrown: up in » enge 
navigable river (the bel of which is not the property of an 
individual), or in the sea, the property of the ament, if 
© the channel between it aad the shore be not le, but 
T provides that, if such channel be fordable at any season of the 
year, the ehar shall be considered an 
















‘and shall be subject to the provi 
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‘The 4th elaose deals with ohare in small rivers, the beds of 
which have been recognize as the property of individuals ; 
ing thom to the proprietor of the bed of the river. And the Sth 
clause provides that “in all eases of claims and dispntes respect- 
ing lands gained by alluvion, or by dereliction of a river or the 
sea, which are not specially provided for by the foregoing rules, 
the Courts shall be guided by local usage, if any be established $ 
as applicable to the ease ; snd, if not, by general p 
equity and justice, 











1. "here is nothing to show that the frat rilo contemplates 
land other than that which commonly falle within the definit 
of "alluvion," ri, land gained by gradual and imperceptible 
accretion, the iuoremen/um fatews of the Civil law. 

2. No expres: provision is made for the caso of land 
whioh has been lost to the original! proprietor by the encroach- 
mont of the sa or n river, and whieh, after di ion, re« 
appears on the recession of the sea or river. But, ou the other 
hand, there is nothing to take away or destroy the right of the 
original proprietor in auch a case; which must, therefore, bo 
determined by “the general principales of equity or justice 
ander the Sth rale. 

That the right of the proprietor in the case last put existe 
and is recognised by law in Indis, is established by at least two 
oases decide! at thie Boast, and therefore binding on their 
Lordships, viz., the case of Messen mam Hawili und another v. 
Hargavind Ghor’ and the recent case of Lopes v. Madanmohan 
Thakur,” decided on the 11th July, 1870. 

‘The former is a clear authority that the identity of the site 
may be established by maps and ancient documents ; although 
by the long”submongence of the land, all external marke and 
means of identification have heen obliterate]. It i» not, however, 
very clear in that case whether the question between the partios 
was one of boundaries of the original estates ; or of dispute 
hetween one party claiming the land as a reformation on his 
original land, amd the other claiming it as an accretion under 
the first clause of the 4th section of the Regulation. The latter, 
however, was clearly the issue between the parties in the case of 

taB LRT Coi t Mon E A, we 
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ve Madanmohon Thabwe.' Wt may, however, be said that 
“that caso is distinguishable from the prevent by its peculiar 
circumstances, inasmuch as in the former the encroachment of 
the river had in the first instance swept away the surface of the 
plaintiffs’ Moment, had made the defendant, who beld lands 
behind those «o swept away, for the first time a riparian pro- 
priestor ; and because the plaintiff hail, by the preparation of the 
fanabonlee map amd otherwise, taken peculiar precautions to 
Preserve anil protect his right the soil against his neighbour 
‘ns well as the Government, 

Tt was, moreover, contended that some at least of the prin- 
ples laid down in the case of Lope: v. Mudanmohon Thakur’ 
‘are in contliot with the previous decision of thie Board in the 

ease of Behowré Singh v. Hirata Seat? That care had not 
bean reported when that of Lopes v. Madanmohew Thokwr* 
‘was decided, and doos not appear to have been cited in the 
argument. Their Lordships cannot, however, perceive any 
inoousinteney between the two judgments, ‘The decision in the 
enso of Kehowri Singh v. Miralat Soul * seems to have proceeded 
on two grounds, namoly, tat, that it was not competent to the 
plaintiffs, who had alleged & title to the land as an accretion to 
- heir estate, to raise at the hearing of their appeal a different 
ase, vis., "one" wi igi le of the 
Jande reformed ; anil 2odly, that, had sueh a title beon properly 
tho evidence failed to establish. tho identification of the 
Mite. "The care of Musermut Imam Bandi v. Hargrvind G 
cited in the judgment which throws no doubt upon the 
“validity of such a title if properly pleaded and proved. 
Again, the learned Counsel for the respondents, and, in 
| particular Mr. Pootifes, argued broadly that, by diluvi 
“into a navigable river, lani i« pormanently lost to the origi 
proprietor, and becomes the property of the State; and in 
support of this proposition, they relied much on a» American 
work, “Houk on Navigable Rivers,” which they argaed was 
the more deserving of attention, hy reason of the similarity 
“which existe between the great rivere of America and those of 
India in their conditions and mode of action. This authority. 
4 SOBE Moat, 19 Mos LA iT 
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however, does not appear to their Lordships to assist the respon- 
dents! case. ‘The law of alluvion in America seems to be less 
favourable to riparian proprietors than that of India or of 
England, For Mr. Houk draws a distinction between estates 
consisting of a given quantity of land, and defined by'a mathe- 
matical line, though by one on the margin of a river, and those 
of which the river is the nominal boundary. He holds that in 
the former caso, alluvion, however small, and however gradually 
and impercoptibly formed, is the property of the State. And 
with this quest he says in S. 288 —" Novor- 
possible that, by the action of the sea, or a chango 
of the channel of a river, the land so granted may be partly 
lost. No doubt in case afterwards the land should be washed 
up again, it would belong to the former owner of the estate 
origivally purchased, and no further. While, however, the land. 
is submerged in the river, title is in the State.” "This ix consi- 
tont with the Civil lw, Dig. Lib. XLI. tit, L, S. XXX, and 
with the law of England as declared in the passage cited in the: 
case of Lopes v. Madadmohan Thakar' from Halo “De Jure 
Maris.” 

Tn India the point thus taken meme to be eoneluded by the 
authority of the decided caars. The learned Counsel did not 
contend for a distivetion between a tidal river and a navigable 
river, which has ceased to be tidal. "heir Lordships bave no 
reason to suppose that, in India, there is any such distinction ax 
rogards the proprietorship of the bed of the river, tbough fn 
respect of the mode of aceretion, there must be some difference 
between the effects produced by the daily flux and reflux of 
the tide, and the changes which are mainly consequent on the 
anunua) floods, Now, if there is no auch distinction, it ie clear 
that the Ganges at Bhagalpore, as in the case of Lopez v. 
Madanmohas Thaker,’ and at Patna, ae in the case of Mussamut 
Imam Bondi v. Hurgueiad Ghow,? is a navigable, though no 
longer a tidal river , and, consequently, that these cases are 
diet authorities against Mr. Pontifex’s proposition. ‘Their 
Lordships accede to what i» said in the case of Lo; ve 
Madunaohas Thakur, to the effect that a proprietor may, in 
certain cases, be taken to have abandoned his rights im the 
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ital soil; It i» unnecessary to consider whether thie might 
be the result of a successful application for remission of 
revenue under Act IX of 1847, s 5. For in the present case, 
there is nothing from which such abandonment can be inferred. 
If au application for remission of revenue was made, that 
application was refused. 

"The appellants having then established a prim facie title 
‘to the land in dispute as a reformation, the question ix whether 
“the'respondents have a superior title to it a» an accretion to 
their settled ciur. It is mot easy to wee upon what principle 
- wtitle to alluvion hy gradual areretion should prevail against 

the original ownership established by identification of site, 
| blew it be that, where the accretion ix so gradual as to be 

Istant and imperceptible during its progress, the law, on ground» 
of convenience, presumes incontrovertibly that no other owner- 

“ship oan be shown to exist, and so bars inquiry. 

Tn the present case it appears to their Lordsbips that such 
jual and imperoeptible accretion as the law contemplates i 
proved, and that there are peculiar reasons why the 
‘the plaintifs should be preferred to that of the 

"The latter do not claim the land as an accretion to 
‘original estate, They claim it as an aceretion to the chwr 
mp by the river, aud settled with them by Government 
etit. bo granted that the frat effect of the retrocession of the 
was to leave bare this cÁsrin the midst of the stream, 
nd that the land then cast up was beyond the confines of the 
aintiffe’ estato. The river continues to recede, more land 
‘and new land, though adherent to that first discovered, 
‘really à deposit on the ancient site of tho plaintiff." land. 
Why should the ownership of that which is th 
tered by the fact that, from some accidental + 
ing the outer ede of it first emerged as an island? The 
a map stems to show that this must have been the 
P course of the rivers action. Nor, as their Lonlships have 

Iready observed, is there any trustworthy evidence which tracer 
hiatory of the disputed land, or shows that, by gradual 
imperceptible accretion, it became adherent to the cer, 
upon the whole evidence must be taken to have now 

guish- 


fl to exist. Such a case as the present is very disting 
late by the Regulation 
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in whieh a river, gradually shifting ite channel in one direction, 
continually eats into one bank, and loaves the other, nover 
ceasing to flow between the competing estates. 

Their Lordships mre not insensible to the difficulties of — 
identification, and to the danger of encouraging “claims of thin 
kind on insufficient evidence. "They lay down mo rule as to the 
strictness of proof which the Courts in Indi» may require in 
such cases. 

"They also consider that a title founded on the original own 
ship and identification of sito is to be confined prim fucie to 
the reformation on that site. And if, in the present care, it 
had appeared that some pat of the land in dispate had boen 
thrown up beyond the original boundaries of the appellants! 
appellants 
and the respondente whether that wax to be taken to be an 
accretion to the estate of the former, or to tho settled chnr 
of the In Bat upon the evidence they are satisfied that 
the whole of the land which continues to be the subject of the 
m within the limits of the nppelanta' original 
their Lonlehips are of opinion that 
it în decreeing the whole to the appellante. 
ty to allow the appeal ; 
to reverse the decree of the High Court; and te 
lieu thereof, a decree be made diem the wppeat to that Court, 
and affirming the decree of the Zilla Judge. 
must have from the respondents, the plaintiffs in the snit the 
coste of the litigation in Todia and those of this appeal, ‘There 
will be no order an to the coste of Government on this appeal. 
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SHAM CHAND KOONDOO 


BROJONATH PAL CHOWDHRY.* 
[Reported in 91 W, Ry 94 P. B.; 12 B. L. R. 480.) 


This oase was referred to tbe Fall Bench by Jacxsox and 
i, JJ., with the following remarks — 
L Jaunos, J.—We think the point involved in this ease should 
be referred to a Full Bench for decision, and the point to be 
d should bo thie—The plaintiffs wrehasel on the 10th 
a 1500, the right, title, and interest of Brojonath Pal 
and others in a certain joto which, it is admitted, is a transferable 
C wmder-tenure. ‘That sale was not confirmed, and therefore did 
‘become absoluto and final, until the 23rd June. Inter- 
iately, the Zemindar brought m suit against the jotedars 
righte had been soll for arrears of rent, and having 
A w deoree against them, exused the tenure to be put 
j| fo salo; anl it was sold accontingly on the Mh June, 
that i to say, 10 days before the confirmation of the pale 
| the plaintiffs. The purchaser was one ki Nath, who 
nls conveyed his rights to Menoky Donee, ou of the 
n Mhe transfer under the circumstance was not 
registered; neither did the plaintiffs mule Mejosit 
“the rent due ae allowed by Section 6 of Act VITE of 1565 
Are the plaintiffs entitlet to posesion of the jote 
Ihetanding the sale of it in the rent suit * 
‘Whe onser which have been referred to, and from which the 
arisos, are on the side of the plai Pran Bundhoo v. 
"Bwdwree,? Ram Deish v. Hridoy Monee? Tirtha- 
Whakoor w. Parenmon,* Samiratdi v. Maris Chandar,” 
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and also a judgment of the Judicial Committee, vis, Mornee V. 
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of the defendents -are :—Akoobaroe Rai ve 

Gopal Mandat v. Svobheden,® Sheikh Afzal 
Ali v. dala Gauenarayon’ n ruling by the Full Bench, 
whieh however does not appear to bear distinetly on tho pointy 
Doorga Persad v. Sceekisto Manske,’ Sadhna Chandra V. Guru 
Choron,” Grik Chuwter v. Sheikh Shaky,’ and Aauuttat 
Mookerjee v. Khalika Permi.” 
The julgments of the Full 
follows — 

Coven, C. J—The decision of the present question depende 
in my opinion upon the eourtruction which i» to be put upon 
rections 105 and 106 of Aet X of 1869. There rections, L 
think, must be read together, formivg as they do a provi 
for the salo of transferable te 
arrears of rent, 

Section 105 rays that if there is a deoteo for arrears of rent. 
due in respect of an under-tenure whieh by the titlosleedh, or —| 
the custom of the country, is transferable by sale, the judgment- 
erwditor may make application for the sale of the tenure, — 
and the tenure may, thereopon, be brought to salo (s. exeontion 
‘of the decree, according to the rules for the yale of under-s — 
tenures, for the recovery of arrears of reut due in respect thereof 
contained in any law for the time being in force. 

By “tenure” is meant, not the right or interest of any. 
person in the land, but the holding or the interest whi 
has been created by the lease; and giving to the word ite 
plain and ordinary meaning, it T that which ix to be wohl. 
1f this had not been intended and the person who obtained 
a decree for rent was to be only entitled to well the right 
and interest of the person against whom the deeree was, 
obtained, it would not have been necesary to make the 
provision in this section, ab the decree a na 
upon all his property in the same mam 
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sold, more was meant than selling what is the property of the 

‘person against whom the decree had been obtained, And the 

wonks “according to the rules for the sale of ander-tenures for 

“the recovery of arrears of ront due in respect thereof, " may assist. 

as in coming to this conclusion. * "The rent is not regarded as due 

rom the person against whom the slecree is obtained, bat as due 
respeot of ths tenure. 

‘Tho words, in the latter part of the section, “other property," 
do mot appear to me to limit the meaning of the first part. Ta 
“many, if not in most cases, the tenure would be the property of 

- the person against whom the decree is obtained ; and then the 
words, “other property moveable or immoveable," belonging 
to the judgment-delitor, would not be insppropriate. I think 
it would be giving too great an effect to the wonle “other 
Property,” to say that they show that the intention of the 
"Legislature was, not that the whole of the tenore should be 
sold, but only the right and interest of the judemont-debtor 
fn it, When we compare the words of Aet X with those 
of the Regulation which was repealed by it, and for which 
tho provisions in Act X wore substituted, it seems that 
same alteration of the lw war intendel, Aet X professes 
to be an Act to amend the law, and not merely a consolida 
Aet, Many provision in the Regulation are repeated 
F othors are substituted for thew. ` The part of the 7th clause 
sag section 15 of Regulation VIL of 174% which would be 
to the present question says, —M If the defaulter 
defendant fu/ooddar, ot the holder of any other tenue 
by the title-deeds, oF esablished usage of the em 
transferable by mile or otherwise it may be brought to sale 
“by application to the Dewanny Adaulut, in satisfaction of the 
of rent," This authorizes the sale whore the defaulter, 
-perwon against whom a deeree might be obtained, is the 
holder of the tenure. The Judicial Committee of the Privy 
Council in tho case in 17 Weekly Reporter allude to these 
words, and consider that thoy are very material as to what 
“eases were within the Regulation. They say (page 200)— 
‘They were not the hollers of any tenure, to use the words 
| of Regulation VIT of 1799, and were certainly not proprivtors, 
_ in the words of the Regulation VII of 181 To Act X wore 
“which are onpable of x much wider meaning are substituted 


























































SELECTION OF LEADING CASES. 


for the worts of the Regulation. ‘The Aot save generally that 
if there is a decree for arrears of rent the tenure may be sold, 
Thore are no words limiting it fo a decree obtained against the 
person who is at the time the holler of the tenure. 

"There i« another difference beiween the Act and the Regula- 
tion which shows that it was the intention of the Legislature to 
give to the Zemimdars n more effectual remedy than they 
possessed before. ‘The Sth clause of section 19 of the Regulation — 
dirwotx that teansfors shall he registered i—" A» a farther security. 
to the Zemiatare in maintaining their rights over the depen- 
Mout falyokdare continued under them, the lattor are hereby 
required to register in the Sudder Cafoherry of the Zemindaree 
to which their fvloote may be attached, all transfers of 
talons, or portions of them, by sale, gift, or otherwise, 
we well as all successions thereto, and division» among heirs 
in came of inheritance.” But it does not provide, as Act X 
doe in the proviso to section 106, that no transfer which 
is required to bo registered shall bo recognized, unless it hax 
boon so rvizistered, oF unlers auffisiont cause for non-registration 
be shown to the satisfaction of the Collector, More stringent 
provisions in fevonr of Zemisdars are inserted in Act X of. 
1860 than in the Regulation. It appare to me, taking 
sections 105 and 106 together with the proviso, that it was 
Intended that the Zewfuter’ stould be at liberty to treat aw 
the holder of the tenure, and the person whom he might 
suo for the arrears of runt, the person who is registered in hie- 
books as the owner, unless any one could show that there 
had been n, toansfer, and that there was sufficient cause for 
ite non-registration, In such eme, a Zemindor might find 
that be had been suing the wrong person, ‘Taking those 
sections together, I thiuk that the Zeminher, having obtained 
^ deeree for arrears of rent, ip entitled to sell the tenure ; 
and that the person who has obtained a transfer which he has 
not registered, and cannot show a sufficient eause for mot 
registering it, i» bound by the sale, and cannot set up a title 
which he has acquired by a previous sale. 

Section 100 appears to provide for eases where the Zemindar 
has saed the wrong person. ‘The real proprietor may come 
in upon the condition of depositing the amount of the decree, 
(ml may show that he was tho owner of the tenure, and ^ 
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should have heen sued. ‘That is a wholesome provision; for 
“A suit might be brought collusively aod a decree for the arrears 
of rent might be obtained, and the tenare be sold without the 
fact that the arrears | 


amd which I stated io a 

“former ‘case, when I sat with Mr, Justice Glover, is in 
“accordance with the earlier deeisions of this Court, And in the 
conflict of opinion which there is amongst the learned Judges 
this Court, it is satisfuctory for me to find that in the 
‘eatlior cases the same was decided as 1 now propose that we 
wbonld decide. 
> In the caro in the 7 Weekly Reporter, which i» a Full 
Bench Ruling, the bate learned Chief Justico, no doubt, ap- 
"pears to have expremed an opinion contrary to this; bat it 
does not seem to me that the devision there was upon the 
‘question which Is now before us. ‘The case in the Court in 
“which the question had been decided were not referred to in 
‘that case, and wore not ín any way the grouod of the reference. 
not then 
































the Chief 
ow before ue 

ter, page 54, 
ita ‘was also a Pull Monch ease, Sir Barnes Peacock, appears, 
wo far as we can gathor from the language, to have been of the 






fw the 7 Weekly Reporter, and I think the question now 
. omes properly before this Fall Hench to doten 
1. dently of any previous decisions of this Court. Lool 
Vas a question under the Act, E think the answer 
— that the sale under the Act did confer a complete title upor 
 purohaser, 
Kat, J.—1 concur. 
h Jacksow, J,—lIam of the same opinion with the learned 
- Chief Justice. I also think that we are not conclulel by 
“the judgment of the Full Bench in the case in 7 We 
rir. The decision of the Full Bench on that occasion 






















for references to the Full Bench, we should probably 
> selves by that decision, The simplest 
mfo mole of deciding the question before us 
be upon the construction of sections 105 and 108 






sections 





mencing with section 86 of that Aet, ‘The 86th section has 
Been repealed, and ix replaced by section 17 of Act VI of 1862 
(B.C.). ‘That section declares generally what the procedure 
open to a decree-holder is, in there words Process of exeeu- 
tion in any suit hemafter to be instituted under this Act, or 
under Act X of 1859, may be issue] against either the person 
or the property of a judgmentadebtor, but process shall not be | 
issued simultancously against both person and propert; 

"Then iu some of the subsequent sections. particular romedion 
or modes of procedure aro indicated in partioular eases, Accord- | 
ingly section 105 enacte—" If the decree be for an arrear of 
rent ín respect of an noder-tenare which by the title-deods, or 
the custom of the count transferable by sale, the judgment- 

wake application for the salo of the tenus i 

tation of that in section 108, where tho porson who 
has obtained the decree haror in a joint undivided estate; 
Otherwise, subject to the claim to be made under section 106, 
the deeree-holler might apply for sale aod the Court might 
proceed to sell tbe onder-tenare. That procedure is qi 
sparte from the cune to be taken in respect of other - 
immoveable property in respect of which I conclude the 
Court woukl well tho right, title, and interest of the judgment- 
debtor; but under sections 105 aod 108 tbe tenure itsolf, I 
take it, je the thing to be sold. It i to be observed that 
the position of a claimant under section 106, and what tho 
claimant has to do, are quite distinct from those of a claimant 
‘under tho other sections of the Act. A claimant under see- 
tion 108 i» to allege that he is the proprietor of the under- 
tenure and was in lawful possession of it, and has to deposit 
im Court the amount of the decree. That is provided in respect. 
of claimants with regard to uniler-tenures ; and taking all 























ion of these two sections together, it seems to me 
ar that tho Legislature contemplatel a separate procedure, 
| intended that th» Court should go on to the sale of the 
inder-tennre itself. I concor, therefore, in thinking that the 
tenue in this caso was liable to be sold, and that the 
ould not by reason of his intermediate parchase at 
‘execution of a decree of the Civil Court recover the 
from the party who had purchased it at a salo 







the endo oot 
rom mentioned in See. MI, © P. © or Se. ATA, MT, Act 
AN v. Ambuldin 9. C. W, N 144); but s regolor suit will wot lio to 
"le exon v the gon at fremd (Penye v. Mar Chomter 
a»). 









SRLXCTION OF LEADING (eve. 


SONET KOOER 
HIMMUT BAHADOOR.* 
[Reported iw I. L. Its 1 Cales 801 53 T. A, 92.) 
Their Lordsbipe' judgment was delivered by 


m Su J, W. Convinr.—The question misel by thie appeal, 
though short, is somewhat novel, and there appears to be 
















gh, being w Hindu. 

Zemindar, but having an illegitimate family by 
Tady domiciled in his house, granted the mobnrra 
in the name of one of the infant daughters of that family, 
Shurfoonnisss Begam. The grant was clearly intended to eroate 
an absolute and hereditary wakurrari tenure, inasmuch ax it 
contains the essential wonde, "* generation to generation,” whioh 
in documents of that kind have always been considered: fo have 
that effect; and their Lordships do not find in tho particular 
document any special terms whioh would distinguish It from a 
grant of an ordinary mokurrari istewrarš tenure. Tt js olear pn. 
tho evidence that Shurfoonniss Megum died before her father, — 
amd not very long after the ereation of the tenure; and further, — 
that after hor death, the fathor during. hia and afterwards 

is widows, who, by the s, continual to 
receive tho rent reserved From those in possession of the lands, 
the receipt for such rent being, wi exeeption, taken - 
in the name of Shurfoonniasa, the original grantes, and in that 
exceptional cas in the name of Burates Begum, her mother: 
One of the questions raised by Mr. Doyne is, what effect ought 
to be given to that reception of rent as a recognition of the — 
tenuro and an answer to the present claim to resume the lands 
jneloded in it. 

From this receipt of rent after the death of Shnrfoonnisa, ` 
which must have beon well known in the family, an inference 
may undoubtedly be drawn that the Zemindar either originally 
intended to make the grant for the benefi generally of bis | 


* Premal iSu J. W, Gattin, Sin R, Pracocs, Sie M, E, Surm, amd 
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mate family, or after the death of his daughter was willing 
it should have that effect ; and it is difficult to suppose 

the widows were not for some time willing to act on sume 

h view of tho transaction. It is impossible, therefore, to 
tho parties in possession as mere trespassers. The recog- 

of their interest by the receipt of rent from them would 

stitute some kind of tenaney requiring to be determined by 

or otherwise. Their Lordships, however, are not prepared 

that this circumstance is of itself sufficient to defeat the 

im of the plaintiff in this suit. They think that the ground 
“upon which the decision of the High Court is to be supported, 
M supported at all, is that the plaintiff in the suit js not the 
who, assuming the parties in possession to have no legal 
‘title, is entitled to recover the land by the destruction of the 
tenure, That, of course, maisos the question which the High 
Court bas dealt with ; namely, whether, on the death of 
Shurfoonniem withont heirs, the right to the possession of the 
land reverted to tho original grantor, or whether the tenure on 
‘nich a failure of heirs should be taken to have escheated to the 






inheritance was much considered by this Court in the caso of Ae 
Collector of Masntipatam v. Crvaty Feneata Narai 


‘ground the etate was not subject to the law of cecbeat. 
contention was founded on the text of Menu, which s 
Te property of a Brabmana shall never be taken Ls the King 
‘this fe fixed law" ; and also on a passage jo Nareda, where it 
‘iy said :—' If there be no heir of a Brahmana’s wealth on 
demise, it must be given to a Brahmana, otherwise the Ki 
| tainted with sin.” Te seems to bave been admitted in that cave 
that the British Government bad at least the same riglis that 
“the ruling power would have had under the Hindoo law, the 
^ question being whether that limitation which the Hindoo law 
‘Was said to impose on the right of the Hindoo Rajat vr King 
* 8 Moo 1. A., 000. 
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was to prevail against or fetter the rights of the Crown, Lord 
Justice Knight Bruco, delivering the judgment of this Coi 
:—^ It appears to their Lordships that, according to 
Hindoo law, the title of thé King hy escheat to the property of | 
‘a Drahmin dying without heirs ovght, as in any other ease, to 
prevail against any claimant who cannot show a better titl 
and that the only questi 
whether Brahminieal property so taken 
King subject to a trast in favour of Brahmins.” And. 
subsequent passage of the judgment be went o 
"Their Lordships, however, are not satisfied that the Soler 
Court was not in error when it treated the appellant's claim an 
wholly and merely determinable by Hindoo law. ‘Thay conceive. 
that the title which he sets ap may rest on grounds of general 
or universal law. The last owaer of the property in question 
io this suit derived her title under an express grant from the 
Government to her husband, a Brahinin, whom she succeeded 
as heireweat-law. If upon her death there had been any heirs 
of her husband, those heirs mi have been ascertained by tho 
principles of the Hindoo law; but by reason of tho prevalence - 
of a state. of law in the mofussil, which renders the ascertai 
ment of the heirs to t ye death of an owner of property — — 
a question substantially dependent on the status of that owner. 
"Thus the property being originally, and remaining, alienable, - 
might have passed by acts fafer visor in succossion to British 
subject, to foreign European owner, to Armenian, to Jew, to. 
Hindoo, to Mahiomedan, to Parsee, or to any other person what- —| 
evor bis race, religion, or country. According to tho law 
administered by the Provincial Courts of British India, on the - 
death of any owner being absolute owner, any question touching 
the inheritanee from bim of his property ix determinable in a 
manner personal to the last owner. "This system is made tho 
rule for Hindoos and Malomedans by positive Regulation: in 


























the final conclusion of the Committee was this :—" Their Lord- 
ships’ opinion is in favour of the general right of the Crown o 


take by escheat the land of a Hindoo subject, though a Brahmin, - 
dying without heirs; and they think that the claim of the - 
appellant to the Zewinderi in question (subject or not sb 
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“or to the extent of a valid and subsisting charge, defeated 
by the wets of the widow Lutehmedavamah in her life ti 
Tn the latter case the Government will of courre be entitled 
to the property, subject to the charge.” Jo a subsequent 
ease relating to the same estate, Curaly Feneuta Narai 
apah v. The Collector of Marslipatow,' the question was 
Between the Collector, representing the Government, and a person 
claiming to havo a valid and subsisting charge by an act of the 
“widow—a charge which the widow was competent to create ; 
‘anid it was held that the Government took subject to the charge, 
“and the sult was dismissed, bat without prejudice to the right 
“of the Collector, as representing the Crown, to redeem the 
‘charge and recover the estate. ‘The’ property, no doubt, in t 
(eme was a Zemindari ; but the decision seems to establish the 
principle, that where there is a fail f heirs, the Crown, by 
‘the general prerogative, will take the property by eschoat, bot. 
“will tako it subject to any trosis or changes affeoting it. "There, 
thorefore, seems to be nothing in the nature of the tenure which 
- should prevent the Crown from so takinga wolmrrari, subject 

the payment of the rent reserved upon it 

Tt has been argued, however, that this webarrers, not being 

“an independent Zesiatari, but being carved vut of a Zeeiudari, 
‘stands upon x peculiar footing, and that, upon tho failure of 
heirs, the Zewiadar takes by right of reversion, or, if not strictly 
My Fight of reversion, that the tenure escheats to him as the 
| "superior lord rather than to the Crown, The soterrar wae 
- clearly an abolite interest, Tt was also an alienable interest. 
Tt might bave been «eizrd and sold, as Mr. Doyne has shown, 
funder Act X of 1859, even ina suit for rent. It could not 
have been forfeited for the non-payment of rent; for in such a 
Tecate the Zemindar could only bave caused it to be seized, pat 
“up for sale and soll to the highest bidder. It is, therefore, 
Property which, like that in the ease above cited, might have 
pasted (o any. purebaser, whatever his nationality, or by what- 
over law he was to be governel. It, cannot, their Lordships 

think, be successfully argued that, having so passed, the estate 

would have determined upon the death of Shurfoonniss (suppose 
- ing it hind beon soll i i t heirs ; for the 
grant contains no provision for the lessee of the estate created 
E * 11 Moo I, A, 618. 
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iu auch event. There seems, therefore, to be no ground for 
ig that the lands m reverted in tho proper sense of thé 





the fire of heirs of the Jast possessor, be ie entitled to take 
a tenure subordinate to and carved out of bis Zemiudari by 
escheat. k. 

"Their Lordships are of opinion that there is no authority - 
upon which the power of taking by escheat can be attributed 
tothe Zemindar. The principles of English feudal Jaw are. 
clearly inapplicable to a Hindoo Zemindar. On the other hand, 
ijt is clear that, if the Zemindar has not such a right, tbe general 
right of the Crown subsists, and must prevail, 

On the whole, therefore, their Lordships think that the 
High Court bave come to a correct conclusion in holding that, 
supposing the parties in possession bave nothing but their posmen- 
sion to depend upon (a question on which their Lordshipe give 
wo opinion), the superior title, under which alone they can be 
‘ousted from possession of the lande, is not in the Zewiwdar or 
hie representatives, but in the Crown, They will, therefore, 
humbly advise Her Majesty to affirm the decree under appeal, 
f ‘and to dismis this appeal with costs. 




















Appeal dieminned. 


Nore, 


36 foliowe from Ihe deeision in this cane that n grant of an esinta in 





and received once for all, while in the former case, the consideration, or where 
there le n towns (generally called exlams), n portion of it taker the ahape of 
js onim of mones or money's worth, miled the rent, to be paid or rendered 
eriedically In porpstsity. Or. the grant of snch n tenure, no fatereat in the 
‘estate remains in the grantor, unless there ie in the grant some valid clanee of 
kaprena reservation, except a charge to secure the due payment or rendering 
of thè veut. 
For the principle laid down in this case, see also Nil Madhah v. Naruitam, 
1, L R WF Cale, $26, aod Seeretory of State v. Haibatroo, LL. R2 
Bom. 276, s 
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MAHARANI RAJROOP KOER. 
e 
SYED ABUL HOSSEIN.* 


Reported in I. L R. 6 Cole. 394; 7 L 44940; 4 P. C. J. 109.) 


Their Lordships’ judgment was delivered by 
© SM. R. Sutri.—This wasa suit brought by Maharaja 
Rambisson Singh Bahadur to establish an asserted right tom 
pain or artificial watercourse and. alsa tow fal, or reservoir, and 
‘the water flowing from them through another estate to his own, 
‘and to obtain the removal of certain obstrnctions in the pain, 
The Maharanee, the present appellant, is his widow. Several 
__quertions, arising in the suit have been finally disposed: of in 
‘the Courts below, leaving for the decision of their Lordships the 
main question, which arose on the special appeal before the 
High Court. as to the effect of the Statute of Limitations upon 
two of the obstructions complained of. 
"The facts necesmey to miso thie question may be shortly 
Ainted : The Maharaja and his ancestors were the owners of 
Mehal Sunaut Parwariys, in the district of Gya; and the 
defendants were the owners of an estate called Mouza Mora 
‘The system of irrigation claimed by the plaintiff embraces an 
‘artificial pai, which i« fed by a natural river at a point to tho 
south of the defendanta’ Monza. The país, which rane from 
“the south in a northerly direction, after traversing other estates, 
‘enters Monza Mora, and rans through it, and afterwanle 
through other lands to the defendants! mehal, ‘There ie, branch. 
ing from the main pai», a channel, or smaller parm which helps 
to feed the fal claimed hy the plaintiff. The rs lies near the 
“foot of some hills, and is fel partly by the water which runs 
through the channel connected with the psim, and partly by the 
‘rainfall from these hills, It appeare that there je another 
channel in a lower part of the ///, whieh rune from i 
tho pain nt a point near a bridge, described in the Mu 
It ie said there were doors or 
flow of the water had been, to some extent, rezwlatel, t 


Y Prevent i Bun Jaw ee W- Corvin, 
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‘question now arises with regard to them. The obstructions 
complained of were twelve in number, consisting of dame, cuts, 
© aod other modes of obstructing or diverting the water from 
‘Avaltttonein. the pas Y 
"rhe general result of the litigation below ir, that the plaintiff. — 
siceeedel is hing hie right to the pa/u ne an artificial 
watercourse, and to the use of the wator flowing through 
except that which flowed through the branch channel; but 
failed to establish bis right to the water in the /4/, except to the 
overflow after tho defendants, ax the owners of, Monza. Mora 
had used the water for the purpose of irrigating their own land. 
‘That, generally stated, is the result of the finding as to the 
rights of the plaintiff 

Tt was found ín the Courts below that all ‘the obstructions 
were unauthorised ; and the plaintiff hax sucecodod below as to 
all the obstructions, except two, which are numbered No. 3 and 
No. 10. No. 9 is a una or channel eut in the side of the pain 
ata point below the bridge whieh has been spoken of, No, 10 

a dhougs, also below the bridge, and consists of hollow palm 
trees so placed as to draw off the water in the pain for the 
purpose of ing the defendants’ Jand. No qnestion arises 
here an to the fact that those two works are an interruption of 
the plaintiff's right ; and be would be entitled to sneceed as to 
them, as he has succeeded as to the other obstractions, unless ho 
revented from so doing by the operation of the Statute of 



















found that the Stntate oppores a bar to hiv 
claim, The Subordinate Judge was of a different opinion, and 
reversed the Munsif's decree. On special appeal to the High | 
Court, the Judges of that Court concurred with tho Munsif, 
and reversing the decree of the Subordinate Judge, affirmed the 
‘Mansif’s judgment. 
Before adverting to the Statute, it ix necessary to se upon 
what facts the Courts based their decisions, It appears that the 
Munsif found that these obstructions had been made more than 
two, but less than twenty, years before the institution of 
suit, ‘The Subordinate Judge found, that the two obstructions 
wore recently made ; and it may be inferred from hie disagreeing 
with the inferences which the Munsif drew from certain accounta 
which were produced, and the comments he made upon the 
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lattor" judgment in dealing with those accounts, that he meant 
fo overrule the finding of the Munsif that the obstrietions had. 
existed for two yenre. If they had wot existed for that period, 
no question on the Statute can arise. ‘The High Court, without 
“going into the facte, construed the julzment of the Subordinate 
Todge a» not overroling the Munsif on the question of fact, 
P. "amd therefore they amumo that these obstructions had existed 
- for more than two years before the institution of the suit. 
© Their Lordships are disposed to dissent from the view of the 
Court, and to come to the coneluxion that the Subordi 
Judge really did intend to overrule the finding of the Mu 
‘upon the fact of the length of time during whieh there obstruc- 
tions had existed ; but assuming the fact to boas the Monsif and 
the High Court have reganted ity—namely, that these obstruce 
( tions had existe fot more than two, bat for lors tha 
years, they think that no provi 
with the plaintiff's right to recover 
Tho Limitation Aet, No, IX of 187 
ns, whieh are nature di 











Vimitation of suite, and prescribes 
bringing suits after the right to 
“falites to the manner of acquiring title and cights hy possession 
LL aiid enjoyment, The latter provisions aro contained in Part IV 
Of the Act, and are introduced ander the heal 
“at ownership by possession.” They enact n me 
lp by pomassion or enjoyment. 27 is as follows 
Whore any way or watereourse, or the use of any water or 
“any other earoment (whether affirmative or nezative), hws been 
poa ami openly enjoyed by any perwa claiming title 
Mherelo, ae an easement and asof right, without interraption 


‘and for twenty years, the right fo seh access and ue of hight 
R hall 















t, or on the part 
tho Act which relates to ilal, may be 
open to doubt. The elanse is this = * ‘of the said poriody 
"wenty. yours shall be taken to be a period ending within two 
X "next before the institution of the suit wherein the claim 
Vo which such period relates i» conteste" 
Im 



















entverrox or (MADISG canes. 


/ On the assumption of fact made by the Massi Ot there 
“obstructions bad existed for more than two years before the 
suit, he might be right in finding that the plaintiff had not bad 
peaceable enjoyment for twenty years ending within two years 
before the institution of the snit; and, therefore, that the 
plaintiff had ncquiredno title hy virtue of this Statute, The 
‘object of the Statute was to make more easy the establishment. 
of rights of this description, by allowing an enjoyment of 
twenty years, if exereised under the conditions prescribed by the 
Act, to give, without re, a title to easements, But the 
Statute ix remedial, and is neither prohibitory nor exhaustive 
A man may acquire a title under it who bas no other Fight at 
all, but it does not exclude or interfere with other titles and 
modes of acquiring easements, "Their Lonlships think tha 
this case, there i» abundant evidence upon the facts found by the 
Courts for presuming the existence of a grant at some distant 
period of time, ‘The result of the facts which appevt in evidence, 
and the effect of the judgments of the Monsi? and of the 
Subordinate Judge, aro thus stated in the judgment of the High 
Court + "The evidence shows, and the Courts appear to havo 
found, that the paly was constructed by the ancestors of the 
plaintiff a great many year ago, pomibly fifty or sixty yeare— 

y more than twenty yeare—for the purpose of irrigat 
part of the evidence which indicates that «n. 
ion was accompanied with cert 
part of the defendants, which eompen n for any i 
or Jaéónveniónós cauad Ey teal donisla DE the sonic 
being an artificial wis, constructed on the land of another 
man at the distant period found by the Courts, and enjoyed - 
‘ever since, or at least down ta the time of the obstruction com- 
plained of by the plaintiff and his ai 
had to deal with the subject might, and indeed oaght to, refer 
such a long enjoyment to a legal origin, and, woder the ci 
stances which have been indicated, fo presume put oF 
agreement between those who were owners of plaintiff's 
mohal and the defendants! land by which the right Br pde 
‘That being »o, the plaintiff dors not require the aid of the 
Statute; and bis right, therefore, is not in a y degree inte 























eve with by the provision in tho 27th section, upon which t 
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. 7 ‘This being their Lontships' view of the ease, it becomes 
" do consider the argoment addressed to them by 
r- Woodrolfe upon the effect of the elause in the same 27th 
Section under tho hewl “explanation,” which defines what is 
pe considered on interruption. Nor is it necessary to 










maider the doctrine laid down in Thomas v. Flight! in the 
rt of Exchequer Chamber, and afterwanls io the House 
Loris, with reference (to a similar clause in the English 


appears to be 
apen to doubt whether the High Court did not base its judg- 
ment on the part of the Statute which relates to limitation 
properly »o called,—namely, on Art. Si of Part V of the 
second schedule, whieh limite the time for bringing 
‘the obstruction of watereourses to two years " from the date 
_ the obstruction.” The judgment contains this paeaze :“ We. 
find that the plaintiff, io order that he may obtain relief in 
| Fespect of an infringement of his easement 
Court. within two years from the time when 
place” If tho Judges really meant t> 








to which the cause of action was renewed de Jie io dies 
Tong: ns the obstructions causing such interference were 

d to continue, Indeod, S.24 of the Statute contains 

provision to that effect. For these reasons, their Lond- 
ips are of opinion that the judgment of the High Court with 
fl to the'two obstructions in question cannot be sustained, 
| the judgment of the Subordinate Judge as regards thee 

‘ought to be restored. 

remains to be noticed the contention raised as to the 
lr Woodroffe has strongly argued that the findings ns 

‘to the fa? in favour of the defendants are wrong ; and he further 
— endeavoured to show by reference to the judgments that they 
“were not conelusive on that part of the case. Their Loulehips, 
however, find, that there are distinct judgments of the Munsif 
“and of the Subordinate Judge to the effect, that the defendants 





















© 10 Ad. A E 590; S O. om appeal, $ C 












“SELECTION OF UWKTING Cane 
Jnd a proprigtary right in the faf and to the use of the water 
n the (af, and that the plaintiff had no right to the ff or to 
the water in it, exoept to so much a» flows out of it iv a natural 
coure to the plaintiff's può 
him to be entitled, but to no more, ‘Their Lond 
have come to the conclusion that, thie ca» being heard only 
on special appeal, it i» not open to the appellant to impeach 
those finding»; and that, therefore, eo far as thi» part of the care 
is concorned, they must dismiss the appeal. ‘Tho result if, that 
their Lordships will humbly recommend Her Majesty, that both 
the decrees of the High Court be reversed ; that the decree of. 
tho Subordinate Judge be affirmed ; and that the decree of the 
Munsif be modified in aeconlance therewith. 

Mr. Woodroffe desired that the Inngusge of the Munsif'e 
decree with regard to the enjoyment of the water the tat 
should be modified. Their Lordships, ha: considered what. 
wa» addressed to them on that subject, and the langunge of the 
Muusif’s decree, are- not disposed to interfere with it. 
paluti having claimed the whole of water iv the 
think that the Munsif had to determine upon that claim ; and 
that, having given ouly a qualified e 
plaintiff, it was necesar, 





































joyment of the water to tho 
in ondor to arrive at what that quali- 
ted right was, to define the prior right of the defend D 
has done this in language, which thoir Lonlahip, perhaps, would 
not have used. themselves, but whieh is sufliciontly intelligible. 
‘Tho Munsif having gone to the spat, 
ently great pine with hie decis Lonlships are not 
disposed to alter or interfere with this part of hie deore, Sub- 
stantially if amounts to a declaration that the defendants are 
entitled to use the water of the ta? for the irrigation of their 
estate. If thie should be waatefully or improperly done with 
reference to the right devlared to belong to them, it may bo the 
subject of » future inquiry. ‘Their Lordships will, therefore, 
humbly advise Her Majesty to the effect above stated. 

‘Their Lordships have considered the question of costs. 
The plaintiff having failed as to part of his appes!, they will 
follow the course which tbe High Court took, and give no conta 
to either party. 





























Appeal allowed: 


"To that overllow they considered 
ipe, therefore, , 


ng taken appar- | 
























Wet Ke i of the Linien, Ach of IFT which 
Va Reo, 27 ofthe Aet o 1871 dcs nat esie o interfere ith other 
Aelring woeeimento. Where the enjoyment of om cas mett 


Mower mas be poles, m the fos plain, if tho wtigin of the 

in Koen, (6 ond ret the prse ption of lawful origin 

plaoo, the lenuth of the peril o em ryraont mersanary to salts lio 

jn daft Indefinite ly the decisione m the subjeet; bet as tho 
‘Weencription In eed to lo 20 yenen. the pres for. monsosial pres- 
ca hanlly bo taken to be shorter ; Mew Kites v, Ramolon, 1. L M. 7 


ie Pouiible however that enjeyment for a poxiel shorter than twenty years 
with vthur cleyumatances may Justify an inference of an actual eront. 
phiueiple uf thiacane was applied by the Jodicial Commitee in the enum. 
dams, Bielsa v. Midempore Leminbary Or. 1, te W. M Cal, 
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RAMCHAND DUTT.' 1 
[Meported (n T, Tn Buy I8 Cate, 10; L. R. 17 1. A, HOY ~ 
P ‘Tho jadgment of their Lordships wax delivered by 


Apel, is, Sin B. Pxacuck—Gungaram Datt, Ramebund Dutt, and 
Pudmalochun Dutt were brothers, and constituted a Hindu 
ly joint in estate. "They also carried on business as money- 



























the year 18 m executed two deeds. of 
ondowment, or wines patras, one on the 24th of Joly, and the — 
other on the 12th of December. On the former of those datos 
the three brothers were entitled to a 12-annas share or twolvo- 

of pergunmah Sida Midnapore, which they 
held under three pi the first for n fon 
nnnas share dated the 29th Sraban 1208, snd rogisterod on 
20th of August 1801; the seoond dated the Srl Cheyt 1876 
Amli, corresponding with the Idth of March 1869, for a vie 
the third dated 18th Kurtik 1283, fora 




















ty ct to the ordinary law of Bengal, - 
moconding to whieh upon tho death of any one of the brothers 
tho share of the joint property to whioh at the time of his 
heirs, Pudma- — 
ime of the execution 
of the deed of the 24th July, he had a wife, a ACE Bama- 
sundari Dasi, one of the appellants, and a grandson, the 
ron of that daughter. His wife died in 
the dates of the two deeds. Me himself diod on the 26ih of 
October, 1879, awd upon his death his daughter was his heiress, 
The Watsons, appellants, claim through her. Tt is contended - 
on behalf of the respondents that Pudmalochun divested him- - 
self of his one-third of the I2-annns share held ia puni by te r 
eels of endowment executed by him. 








V Prenat — Limb Macsseaven, Sin D, Paacove, and Sra R, Coven. 






HAND TEXURES, LAND REVEXUE AND PRESCRIPTION. — 5 
“tie not nocessary to review the evidence in detail, It was 
fully considered by the District Judge. Tt seems clear that 

the time of the execution of the deed of the 24th of 
1877, until after the death of Pudmalochun, a period 
wit three years and three mouths, no ehange took place 
“the sooonnts, or in the management of or dealing with the 

or estates, or the proceeds thereof. Mortgages were 

|, in which Pudmalochun joined, and eversthing 

to have gone ou in the same manner as if the deele had. 

been executed, except that the family idol was removed. 

i s the house of Guogaram to that of Padmalgehun. No act 
done by Pudmalochun or his brothers im which he wo» 
e d ns shebait. 
Thoir Lordships concur generally with the District Judgo 

| his findings of fact, and they are of opinion that it was not the 

intention of Pudmalochun or of his brothers that the deeds 












Watam d. Co. 
Ranchani, Putts 






















id be acted upon, or that Pudmalochun uld thereby 
phimeolf of his sharo of the property. The deeds were 
fiutitions, or demam. 


strict Judge that the deed of the 28th of July did not 
to postpone any of vowel objects until the des 

E Padmaloohun, or to any period subse to the execution 

document, exeept in so far as it related to the allow: 

indari or ler son Upendra Nath. They cannot concur 

D the High Court that the provisions relating to 

yanen were the chief provisions of tie deed, or that the 

se face of jt to postpone the gift, so far ns 

sted to religious objects, to any future period. 

Tt was strongly urged on behalf of the the argi 
of the appeal, that the receipt hy Hamasundari, after her 

Heath, of three monthly payments of the allowance 

Jed for her by tho deed was inconsistent with the fact 

the deeds were not intendel to take effect 

hips do not attach much 
























she hwl ap 
; she was the 
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on the fore of the deeds was provided for her, sho probably — 
would have receive nothing, 

‘After the execution of the deeds of endowment, and during 
‘the lifetime of Padmalochun, a mannan’ ietierari motarrari 
pottah of another two-annas share of Sihla was granted to — 
‘Ramebund in consideration of the sum of Ra. 25,000. E 

It having been considered that Pailmalochun did not by | 
the deeds of endowment divest hinwelf of any part of tho joint 
family property, the larrari pottoh must be assumed to have 
le of the joint family, and fo hayo 
fit of the threo brothers. 
above stated it appears that at the time of 
led to » one-third ided | 
mas or fourteen-sixteenths share of Sildn, of 
which twelve-sisteenths were held by the three brothem in 
pmtui wed two-sixtoenthy under the wokwrraré pottak ; thet tho 
other two brothers were entitled to the other two-thirds thereof j 
nd that the interest of Vadmalochan des wled upon hi 

Bamasnodari. Oat of her interest in the 
i, on the Oth Asin 1202, after the com- 
mencement of the suit, granted a dorpa/si to Bholanath Dhur, 
who on the Sth of November, 1884, granted a spatui to the 
Watson defen a 

"Their Lordships are of opinion that at the date of snit ‘the 
interest of the plaintiffs in the lands in suit was only two un- 
divided third parts of an undivided share of 14-annas or of 

Bamasundari wax at that time 
entitled to the other undivided third part thereuf. 

At the time of the death of Padma “tho Watsons held the 
J4-annas share which belonged to the three brothers Dutt uor 
Teaser, ip respect. wherrof they paid rent to tho Dutt brothers, 
and which leases expired on 31st Bhadro 1290 Amli, correspond- 

ig with tbe 14th. of September, 1853. After the expiration 
* of the lenses the Watsons, who were entitled to the remaining 

two-snnas undivided share of Silda ander an jar potfad from “ 
Rani Doorga Kamari Debi, of tbe th Bysack 1200 Amli | — 
Corresponding with the 17th of April, 1883, continued in — 3 
possession of the portion of Silda which comes under the bead — 
of thas, and to cultivate and sow it with indigo a» they lad - 
done during the continuance of the leases ‘Their Lordshipe 
















































EVID TRY IB, (AND ASHCXUR AND PRESCRE 





"annot, upon th» evidence, say that that was euch an improper 
course of cultivation or use of the land as to render an in 
junction the proper remedy. 
The plaintiffs endeavoured to sow oil-seeds, and to prevent 
‘the Watson defendants from continuing the cultivation in which 
y were engaged; the Watson defendants persisted in the 
vation whieh they hul commenced j quarrels and oven riots 
“enmiod and the piniutiff® commenced the suit in which the 
“appents have been preferred. They prayed to be put into wait 
Possession of their Li-annas share, to have damages awarded to 
them at the rate of $ anpas per bigha on 6,891 bighas, and 
‘similar damages until they should be put into possession ; also for 
^» permanent injunction prohibiting the defendante from «owing 
indigo, and from allowing anybody elo to do so without 
the convent of the plaintiff, amd from throwing any 
obstacles in the way of the plaintifs’ holding ie poses- 
sion. 
J Phe sixth isus hid down for trial was, “ What is the extent 
of the plaintiffs” interest in the laud iu suit?" Upon this the Dis- 
“trict Judge hold thot the plaintiffs were entitled to twoothinle of 
‘the 14-anoas share of the Aas lands of Silda specified in the 




















defendants, "The High Court, on the contrary, having arrived 

the contusion that the deeds of endowment wore intended 

‘effect, that Pudma thereby divested himself of 

jn. the property, and that no part of it descended to 
eld that the plaintiffs were entitled to 
nas share. 

‘The deoree of the Distriot Judge, after reciting 

‘specifying the lands included in the 0,591 bighas, 

nigat other things, ws follows :—" That a kerne be passed 








Fight fe established to a two-thi 
the plaintiffe are entitled to get 
defendants No. | (that is, the Watsons 
payment of excess courte 

int found due over the valuation of the plain 
Ethe rate of $ annas per Ziga of the decree! lands f 
jug of 1291 Amali until the date of possession, the plaintitte 












































(SELECTION OF LEADINO Casks. 


shall get. two-third of a 14-annas share in accordance with the 
decision of the Gth iue. Tho Court further directe that an 
onder of injunction Ve issued do the defendaut= No. J, 
prohibiting them from either themselves or through others 
sowing indigo ou those thus lands of Silda on which indigo ix 
being now grown.” 

‘The High Court modified that deorve, and onlered that, 
instead of a twothinis share of Ib-annas of the bws lands of 
Silda, the plaintiffs were entitled to get joi! possession with 
the defendants (the Watsons) of (be. entire H-annas. of the said 
lands ; they increased the amount of compensation acoordingly 
and varied the injunction geanted by the District Judgo. 

‘Their Loniships are of opinion that the jadgment and decree 
of the High Court are erroneon with. 
costs, and that the deoree of the Distriet Judge ought to be 
modified and partly reversed. It was contended on the part of 
the plaintiffs, respondents, that the nets of the Watsons amounted 
to what in Engh iw called an actual ouster, nnd that the 
plaintiffs were entitled to a deoree ordering them to be put into 
mali possession. with the dofeniants, but it appears to tl 
Lordships that the plaintifs have not established a right to have — 
such a decree ul for the same reason think that wo mueh. 
of the decree of the District Court a» declares that they are entitled. 
to get joint possession ought to be reversed. It some to their 
Lordships that if there be two or more tes common, and 
one (A) be in actual oceupation of part of the estate, and js 
engaged in cultivating that part in a proper course of eultivatio 
as i£ it wore his separate property 
(B) attempts to come upon the wid p 
carrying on operations there inconsistent with the coure of 
cultivation in which A ie engaged and the profitable use by him 
of tbe said part, and A resiste and prevents such entry, not 
in denial of W's title, bot simply with the object of protecting 
himsolf in the profitable enjoyment of the land, such conduct on 
the part of A would not entitle B to a decree for joint possession. 
"Their Lordships are farther of opinion that the decree of the 
District Judge, so far a» it orders an injunction to be iemed, 
ought to be reversed. Tt appears to their Lordships that, in a 
‘case like the present, an injunction i» not the proper remedy. In 
India a large proportion vf. the lands, including many very lange 

















































































LAND TEXUREM, LAND HEYENEA ANO. PRESUWIFTION. 


‘estates, is hohl in undivided shares, and if one sharo-holder ean 

- strain another from cultivating a portion of the estate in a proper 
and husband-like manner, the whole estate may, by means of 
Eross injanetions, have to remain. altogether withont eultivation 

tit all the shareholders can agree npon a wode of cultivation 
a partition hy metes and bounde can be 





ése, in a climate like that of Todi, land which had been brought 

Tito cultivation would probably become waste or jangle, and 
greatly deteriorated in value. In Bengal the Courts of justioe, 

- etes where no specific rile exists, are to aet according to justice, 

-— equity, and good. conscience, and if, ense of share-holters 

- holding lande in common, it should be found that oue share- 


Hot being actually axed by another, it would scarcely be consin- 
“tent with the rule above indicated to restrain him from.proveed- 
ith his work, or to allow any other shareholder to appro- 

ie to himself the fruits of th 
| Upon the whole, their Lor Mer 
ty to roverso the decree of the High Court, and to onder 
‘plaintiffs, respondents, to jay the ineurred by the 
Maeno in that Court and declare that the pluintifs, 
entitled to only two-thieds of Iha voor 
ote Statersthe if the dvs land, or, in other words, to 
thirds of roven-cizhths of the 4,125 Livhes, the quantity of 
Whar ads as determined by the decree of tho Distriot 
also to reverse the decree of the Di 

























L waleulated at the rate 
nas per bighaof the dereal lade from the bez 
JAD. Amli intil the date of possession, the plaintif- 
im accordance with the decision 
thereof to onler and declare. 
üt the plaintiff do recover from the defewlant N 
"imi of money caleilatal at the rate ef two-thirds of seven 





get 






















SELECTION or LEADING cases 
per bigha n year for 4,128 bighas, as compental 
the exslusive use and benefit by the defendant No. 1 of 4,128 
bighne, from the beginning of the year 1281 Amli to the 4th of 
Jannury, 1886, the date of the said decree ; also to affirm tho 
decree of the District Judge so far ax it relatos to costs. he 

Tt may be right to mention, with reference to that portion of 
‘the deeree above recommended which relates to compensation, 
that the rate of eight annas per bigha was not disputed by tho 
Watson appellants, and that the High Court were not prepared — 
to dissent from the finding of the District Judge in fixing the 
area of the Har lands at 4,128 bigkas, 


‘The respondents must pay the coste of this appeal. 
Ajpest alloweit. 

































XOTE. 


Thie decision as abo the dedic of the Judicia) Committee. ta 
Loehwerene Singh v, Manene Messein, 1. L R. 10 Cale. 223 1, C, nee the 
lending nuthorition upon questions t right of joint poseemslon uf Jolit 
anda as between co-owners. The principle deilueille from the two cares te 
Ahat Uf joint property is used by one coaharer cousietsatly with the comti- 
ance of the joint ownership und possession without exclusion of the 00- 
shmrere who da not join in Khe woni, ewe ia no encroach ment an the right 
‘of thom aa regards tumin enjaymient, sh as a give ground for à oui 
Tending cane, it was held that an exelusion of co-sbarers hen taken 
piace, but that the excloded co-sharers were entitled to money compensation, 

t Mt a proper vate in restet of the ox 10 held that aa the 
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Ccoaharer in pomemion had wit. denied the tillo ot Une others, but woe bi 
i ‘eceupation in the profitable ure of the tend in good hugbamiry, the plain it 
: ould nut obtain a device for joint possession, or damages, or injunction. lu 
the ease of Lashmanner v. Mansons, which ielated to the excluslve user of a 
ferry starved by ane eo-sinrer, it wae held that the defendant bud meda nee nf. 
‘he joint property in a way quite consistent with the continuance nf tho joint 
awnemship and joint pomersion, and shat conesynentiy the Court would not 
Interfere with the enjoyment of the property. 
Maferonen shoud alee be made 1o Mohook Sarain v. Nvnbut Pothab, LC. 
1.3487. 1.1. 32 Cale. RIT, new port, which related te the Joint possowsion. 
‘of a hide and in which the priociples spplicable ace formulated. ~ 
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BADHA PROSAD SINGH. 





BAL KOWAR KOERI! 
Léteporfed in 1. L. R, 17 Cale, 726 F. B3 
‘The opinions of the Court (Perunnam, C.J., Perss 
-O'Kuxy iiv, and Guosr, JJ.) were as follows :— 
Prunes, C. J.—This was a second appeal which arose out of 
A suit brought by the plaintiff to recover a balance of rent at 
| the rate of Hs. 22-2 per seis, ‘The defendant by his pleader, 
‘on the settlement of imues, state that he wa» tenant to. the 
plaintiff of the land in question at a rental of Ho. 15-10-0, nd 
the Munsif fixel as the first issue for trial—Is the defendant's 
rental Re, 22-2 as alleged by the plaintiff, or Re. 15-10-6 as 
“alleged by tho defendant? And the questions which arise in 
Ahe second appeal and in this reference are upon that isur. Both 
‘the Munsif and the District Judge, before whom the case eame 
‘on appeal in the first instance, have found upon tli» issue that 
e defendant's rental is Rs, 15-106, The case has been hronght 
More the High Court on second appeal, and the plaintiff con- 
that there was no evidence on which the Munsif 
‘and the District Judge could come to such a tinding i eec», that 
“even if there was some evidence, the Judge's judgment shows 
‘that he bas so misunderstood the plaintiff's case, and has so 
the law, that bis finding on the facts may be re-openes! 
‘this Court on second »ppeul ; and, thirdly, that even if the 
in found to be Re, 18-10-6 only, the plaintiff is still entitled 
d over the larger mm of Re. the balance being male up 
| af items which are neither uncertain nor arbitrary, and which the 
| evidence shows the defendant agreed to pay as part of the 
.— eoneide: for his occupancy of the plaintiff's land. 
discover whether these contentions are well founded, it 
to see what was the evidence which was given 
cane. The sait, beth before the M 
Tadge, wus heard along with thirteen others relating to the «ae 
monza, and they are all governed by tbe same j 
"The plaintiff, in order to prove that the 4 


dant himself, and al 
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E to produce his receipts for rént for the years 1956 to 1292, | 

a Prowad Sing inclusive. The defendant did not produce the receipt 

Koss  reconddary evidence of their contents was given by the plaintif, 
who prodweed the corresponding counterfoils wl th 
following form — 





Dummon Raj. 
bo Re. 1 (one rupee). 





Date ?5th Kuar 1286. 
Mohit Koeri Kashtkar, inhabitant of Ramu Baria, through — — 
self, on account of rent, ax per details of Mouzah Ramo Barin, 
Porgunnah Bhojepore. 
“ Out of (the rent of) the year 1288 Re, 1 (one rupee) 
Received one rupee, 
(84.) Aviar Rat, 
f Tehsildar, 
! By bis own pen. 
[ (S4.) Dro Naxaix Lar Pavwant," 
"These counterfoils showed that in several of the years from 
1886 to 1202 the defendant liad paid the exact sum of Re, 22-2 
and that the yearly payments lad always been within a few pico 


. 
| 













The plaintiff leo put in hie jumabandis for those care, 
whieh were in the following form :— 


Annual Jamisbuwli of Mon*ah Ramn Baria for the year 1986. 












7 
5 
= 


a È | Tuan quantity ot lani. 
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Theo defendant in his evidence said — 
1 am defendant in suit No. 156. 1 know that sarab, nona te 
chanda, ney, butte are in tbe rental, becanee T have been a uae 
“Hatta is include in my rental of Re, 18-10-6. 
to this daffa. Ido not recollect if I have paid 
" separately from or with the rental proper. I do 
" isp idea coe alla ox Receipts are not preserved. 
not remember from whence suk, wey, Aburnck and chauda 


if alo potin the selas for those years when it 
yon they were kept in the following form .— 


DUMRAON RAJ. 


lokarnja. Radha Prod Singh, Saheb Bahader, proprietor, 
pos Whojepore—Seha (accomuf) of indieidwal lewintn 

the tehsil (collection) vf Adinoth Hui, the tebaildar of Monzahs 
Bari, les for the week commencing from the 1) 25th of 









holding or 
which rent ie paid je 


C) Sis. fo original 


“The plaintiff called hie fehsitdar and putenrt, the latter of 
sail that in the AZewimdars aecoant= of certam 


separate cv 










SELECTION OF LEADING CASES. 
defendant filed an authenticated copy of the plaintiff's jamaluadi 
roma gigs. for 1879, whi was in the following form :— 
Kower Kosri, 1279. 

Monzah Ramu Baria, l'eryunnah Bhojepore, Property of Maha- 
raja Radha Promd Singh Ji Bohodwi—Anwuat jomabundi of — 
indivi 
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Upon this evideuce the Muosif found a» a fact that the 
defendant's rent was Re. 18-106. Ie considered that the 
Jamabentix fled by the plaintiff were fabricated; that the — 
receipt filed by him merely showed the amount paid, and did 
not prove covelusively that the whole of the money paid by the 
defendant was on account of rent only, and that the jrmabundé 
for 1286, together with the seas, showed that the difference 
Vetween Re, 1510-0 and Re. 22-2 was not rent at all, but was 
made up of various impositions and charges, and he accordingly 
found the first issue in favour of the defendant, When the 
i came before the Distriet Judge on appeal, he affirmed this 
finding of the Munsif, And the first question which has been 
argued before u= has been whether there is any evidence on. 
the record to support this finding. 1 think there is, The 
Mefendant himself stated that his rent was Re. 18-10-06; the 
Jamahundi of 1256 indicated that at that time the rental wax 
Re, 18-10-6, and the sehor for the subsequent years indicated 
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LAND TENURES, LAND AVENUE AND VRESCRIPHOX- 
I. that even if it be assumed that the form of the jomabundé had 







that the sum of Rs. 22-2 claimed by the plaintiff. was made up 
‘of the rent with other charges addel to it, and whether they 
"were evidence for the plaintiff or mot the slus wore'clearly 
| evidence against him. The second question then arose, and 
“the plaintiff contended that if there is some evidence on the 
record that the rent was the smaller sum, it is apparent from 
“his judgment that the District Judge has so entirely misunder- 
ood the case that his finding of fact may be reconsidered on 
second appesl In the fifth paragraph of his judgment he 
mys i— 

~The plaintiff will not tell us the exact date of the ' consolida- 
tion’; but at last gives us about 1286 F. These modern 
consolidations cannot, as this Court has often ruled, bo mado 
by tho malié alone. He must secure the acquiescence of the 
tenants concerned. ‘There has, therefore, been no ' consolidation,” 
‘we alleged," 

_ And Mr. Woodroffe, on behalf of the plaintiff, says that it 
“iw apparent that the Judge thought that the plaintiff, in order 
“to succeed, must prove a consolidation of the rent and o 
itema by some particular agreement come to botwoon the parti 
nt some specified timo; that with this in his mind he compelled 
ation some time, and that when he 
assumed that the plaintiff's contention 
that the consolidation was effected by the change of the 
form of the jumatundi, and that as that was the act of the land- 
Tord alone, it would not bind the tenant ; whereas the 
was that the form of the j 
“that the reut has always bren the larger sum, and that the other 
res merely show the mode of calculation by which the rental 
"was originally arrived at. 

TE this wa the view of the Jule as to what the plainte 
real ease was, I cannot say that he was wrong. The jamatun/ 
of 1286 shows that the Rs. 22-2 was made ap of that 
‘various other items, and the señas for the subsequent years, 
whioh, as I have before said, are certainly evidence 
tiff, show to my mind that the Re. 22-2 always contained 

hing other than rent, though they do not show what it 
‘hese documents, in my opinion, rebut the inference of 


















































- been changed since that time, the fact still remained the same; mesha Prod Singh 


Bal Kowar Koori 
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Tact which may mo donbt be drawn from the receipts, that the 
rent since 1286 hax been enhanced to the sum of Re 22-2, 
of which faet the recoipte for three years are male evidence 
by section 29 of the Bengal "Tenaney Aet, and prove conclusively 
to my mind that the change in the jumulwadi¢ wax one of 
form only, representing no fresh agreement between the parties. 
‘and mado by the landlord with the intention of consolidating 
the other items with the rent, which he could not do except 
ry agreement with the tena 

T agree, then, with the Mi 














f and the Distriot Judge that 
the reotal was Re. 18-10-6, and that the difference betwoen 
that amount and K is made up of tbe items mentioned 
jm the jawatnndé of 1280, i» finding the third 
question arises, which is the question apon which the cave of 
Pul d Singh v. Dai Nath Singh ! appeared to the 
reforring Bene to be in contet with that of ChvZtan MaMon 
v. Tiluhdharè Singh 
he eme of Chulian Madton V. Tilukithari Singh "us 
decided in January, 1885, before the passing of the Bengal — - 
Tenancy Act. The suit w 
ryot Re, 1105-13 as arrears of wagdé and owl] rent for tho 
years 1286 to 1288, together with certain customary abvaby, 
"he nature of the abate appears in the report of the care to 
have been certain in this sense that the amount depended on 
the amount of the rent or ef the produce of the Jand when. 
tho tenure was Mon, Tt war found as a fat that acon 
to the custom of the ratate, of which the defondant’s land 
formed a part, these items had been paid by the defendant 
and his ancestors for many yenrs, »o that it appeared that they: 
were. not uncertain or arbitrary, bat were always paid, the amount. 
of them each your being merely a matter of ealeulation. Mr. 
quie 182, says ms to this — 
k bas leen next contended that although the disputed 
Mifs elim am decribed in the plaint as 
cold usual wheats, amd in the Zeminteri accounts alo they are 
esignated Ax abirads separate and distinet from the specified 
rent, yet they are not ewe but part of the rent. Thi 
contention is mainly based upon the ground that any thiog which 
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by tlecodars to vecover from A 
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* certain and definite doe» vot come under the ches of wbwube 

“the imposition of which is prohibited by the Regulations. Al- 
though the Regulations did not clearly define what an akmad 

is still 1 think it cannot be maintained that anything which is 
definite aud certain i» not an abes under the Regulations, 
- although the parties to the contract may call it so. It seems 
Lo me that the Regulations, without defining accurately what 
an alwa% is, left this question for the determina by the 

‘Court in each case upon the evidence. Teannot find anywhere 
inthe Regulations tho precise definition of the word sérab 
which would justify me to treat the disputed items of claim 
am part of the specified rent, although the plaintiff chains them 
| fn the plaint and enters them in the Zewí»dari accounts as 
(0 abwats, 

And the Full Hench held that nothing beyond the swasti 
and [Jovi ront could be recovered, any contract for the payment 
af the other items, whether expree or implied, not being 
-— enfororable, 

‘This casa came before the Privy Connell on appeal! . "The i 
— judgment of the High Court was affirmed. Lon! M 
- im delivering judgment in speaking of the item» 
ay 
^ Unquestionably they have been paid for along period; 
how long does mot appear. "They are said to have Leon paid 
a g to long-standing custom. Whether that means that 
E (alge the time of the Permanent Settlement oF n 
Ts not plain. IC they were payable at the time of the Permai 
“Bottlement, they ought to have been consolidate!, with the 
“rent under section 51 of Re VIII of 1703. Not bei 
“consolidated, they cannot now le recovered under section 

W1 of that Regulation. If they were not payable at the time 
- ef the Permanent Settlement, they wouid come under the 
I deroriptinn of new aémets in section 32, and they would be in 

- that ease illegal." 
Ay this judgment T understa 
alBemiog that of the 
-— that*under the Regulations nothing could be recor 
orcupation of land, exeept one sam which 
‘thing which was payable for such occupation 
. "Ex 
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by agreement or by some judicial determination between tho 
parties, and tbat any contract, whether express or implied, 
to pay anything beyon at sum, under any name whatever, 
for or jn respect of the oenpation of the land, eould not be — 
enforce, 2 
After the decision by the High Court of thecam which I — 
lave now eonsilered, but before the decision by the Privy ` 
Counoil, the presont Bengal Tenaney Act (VILI of 1885) came 
into foree. Tho soctions of that Act which are material to 
consider are weetion 3, sub-section 5, by which rent ix defined 
whatever is lawfully payable or deliverable in money or 
kind by a tenant to his lan Tord on account of the use or occupa- 
tion of the land held by th svt,” aod section 74 which enacts 
that all impositions upon tenants ander ‘tho denomination 
of «bab, maktut or ol ‘ke appellations, in addition to the 
actual ront, shall be illeyal, and all stipulations and reservations 
for tbe payment of such shall be void.” After thie Act had 
boen passed, but before the decision of the Privy Council, the 
caso of Pudwa Mund Singh v, Baij Nath Singh * was decided 
by a Division Bench of the Court. In that caxo tho plaintiffs 
sued to recover Ra. 2,830-13-3 for arrears of rent and for tehwari 
and saami due to them for the years 1290 to Univakh 1203 
im respect of a motwrari tenure held under them by tho defen- — 
dant. ‘The basis of the «uit wae a dabw/ipat, dated 25th Decem- — — 
bor, 1869, by whioh the defendant agreed to pay a certain fixed 
rent, pirs a small annual addition for items designated therein ~ 
as tekwari, durara, and malami lowes, in respect of which iteme 
the amounts declared to be payable were Re, 9 and Its, 2, res- 
peetively, "Tho only question was whether the fedwari and — 
could be recovered. The learned Judges held that as | 
the items in dispute were not arbitrary and uncertain in thoir 
character, but were specific »nm» which the tenants had agreed. 
to pay to their landlords, they were in fact part of tho rent 
agreed (o be paid and wore not fiade at all. "They considered 
that what is or ie not an bes must depend on the cireum- 
stances of each particular eas in which tho question arises, 
and they allowed the plaintiff's claim. It is clear that this 
tase may be reconciled by the judgment of the High | 
Court im the other case, a» Mr. Justice Mitter expressly say» 


^R. M5 Cale, sim - 
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“that the question whether the dispated item ix an «ima 
must be decided by tho Court in each caso; but if L have correct 
ly understool the judgment of the Privy Council in the same 
ease, it is equally clear that it cannot be reconciled with that, 
‘as that decided that nothing ean be recovered from the tenant 
except. the one sum fixed ax the tenant of the land, and in this 
view, I think, we must hold the case of uo Mund Singh 
v. Haij Nath Singh ' to be overrulel by the decision of the 
Privy Council in that of Chiltan Mathon v. Tilwkdhari Singh * 
nd that unless the law has been changed by the Bengal Tenancy 

Aet in favour of the landlonl, the items in dispute in this 
notion cannot be recovered, as they have been proved to be 
something beyond the sum which had been agreed upon as rent. 
‘Tho definition of rent in section 3 of the Act does not, in my 
opinion, feet the question, a» that would bave been the 
correct definition of rent without the assistance of the Act, 
and consequently was so at the time of the decision of the 
Privy Council, and the only question is as to the meaning of 

ction Ti. I think that the effect of that section ix to 

"declare the law to be as it is laid down by the Privy Counci — 

‘the judgment which I have cited, and to be that no imposition 

under any name whatever shall be recovered from the tenant 

for or in rexpoot of the oceupation or tenure of the land beyond 
© the sum which has been fixed for rent, whether the sum has 

‘boon fised by agreement or by judicial determination between 
tho landlord and the teoant. 
5 In my opinion the portions of the claim which aro objeetel to 
Jaw illegal, anid cannot be recovered as rent, and the second 

dismissed with costs. 











was Re, 22-2 per annum. ‘The defendant, on tbe «ther 

‘conteniled that it was only Ms. 18-10-6, and that he had paid that 
sum. He also added that the difference between Re. 15- 
anà Re, 22.2, claimed by the plaintiff, consisted of ill 
which has been incorporated with the original rent 

| Im the first Court the plaintiff examined bis patos 
Yehsitdar, aod the defendant, in support of bis case. "The 


PUG RWG Calo, 535. FFL, I7 Cale, 131; L R, 361, A, 152 














no 


jamabundin, or collection 
‘produced as'eormborative evidence, 

‘he Mansif held that the jamalwatir from 1286 to 1292 
lad been fabricated in onder to support a falso caes He has 
alo held that the amount claimed as rent included abwaty, 
such ne seuk, hurach, meg, and Sette; he found that the 
proper rent was what the defendant alleged it to be, and on | 
that basis ho decreed the arrears found to be d 

‘The plaintiff appealed to the lower Appollato Court, He 
argued that tho Mansif should have fond. whether. the amounts 
claimed to be included in the jawa, and disallowed, by the 
lower Court, were legal cesses or not, and be urged that the 
onns of proving that illegal taxes were inolnded in tho rent 
claimed, ley on the defendant. Ho farther assertel that 
the Munsif was wrong in saying that the jamatnnia produced 
he part of the plaintiff were not genuine, and assorted that. 
the plaintiff's claim was proved by the statements of the 
defendant and the papers admitted by him. ‘These contentions 
seem to have failed before the Judge in the lower Court, He — 
came to ne conclusion in mgard to the jos 
t the M d he agreed with that Judge in thinking that the 
stated by the defeudant was the wut jama, while the 
mount claimed by the plaintiff as the yearly ront wax made 
up of the jema with other items, such as mirat, AÀnruch, meg, 
and bøtte 

‘This being the cmse, and the it ben for rent, ho 
refused to grant the items in excess of the annual rent, beans, 
in his opinion, it was mot rent, ard the plaintiff ought mot. 
to sueco on a different title, He therefore dimmined the 
appeals 
From that decision & second appeal was preferred to this 
Court, and before the division Bench it wa» contended on 
Vell of the plaintiff, that the defendant having for many 
years paid the some claimed Jaken receipts a» if th 
amounts paid had leen rent without any specificntion «f the 
items sarab, Akuruch, weg, and dafta, bo was bound to pay rent 
ut that rafo, and the Court below ought to have held th 
there had been not only a couralidation of there sume with. 
the rent, by an jmplied agreement Uy the defendant to pay the 
whole amount as rent 
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So far as I can sec that ix not a valid ground of second 
d. Iu tho eae of Meer Mahom? Mosin v. Forbes, their 

onlships of the Privy Council say! — 

“Phe case was before the High Court upon Special Appeal, 

strictness, they had nothing to do with the 















Z is ‘the more recent caso of Perley Chamler Gi 
Mosende Parii? decided by their Lordships om the 29th 
june, 1859, there i» the following passa 
- "wir Lonlehipe doubted whether the Judges of the 
Oden the appeals, had regani to the provision 
dn. the Code of Civil Procedure (Act XIV of 1882), section 584, 
“ais to appeals from appellate decrees, wud thought they were at 
Tibarty to consider the propriety of the finding» of the District 
Audire upon questions of fact, Certainly there are some passages 
‘their judgment, particularly in the latter part, if not im 
the former, which suggest this, Their Lordships must observe: 
“that the limitation to the power of the Court by sections 5854 
‘nid 585 in a wecond appeal ought to be attended to, 
iMate Court ought not to be allowed to question. the findi 
first appellate Court upon a matter of fact. 
“Tn this ease two Courts have come to 





^, What wax the rental of the defen 
wiversely to the appellant. This seems to me to 
de the eas, and to render it le for us to decree 
second appeal in favour of the appellant. 
JEn thie view of the case it would seem unnecessary that T 
answer the question referral to this cout namely, 
ar the portions of the claim that are objected to a» 
"under the denomination airat, meg and weno, are 
“illegal cesses, or whether they ame recoverable ae rent by 
reason of their having been paid for a lo wit 
“ani without any specification in the rent receipt 
“Iudge in the Court below lime forwarded as part of his ju 
"decision on the mature of alwad, and a majority 
‘composing the Foll Bench think that it -h 
answered, I think it i better to give my opinion, 


Asa ge 6. 





Tn ondor to determine what was the meaning of rent under - 
oM Regulations, and what were the coses and assessments 
that they were intended to prohibit, it is necessary to seo what 
the law was before the time of the Permanent Settlement ; what. 
the ovils were that the Legislature then intended to get rid of, 
and bow they attempted to do it. 
Before the acquisition of Mehar by the East ludin 
Company, the distioetion between rent and revenue can hardly 
be mid to have existed. Both were looked upon as the 
dues of Government, rather in the form of a tax on land than. 
as reut. Thue in Kesulation XLIV. of 1703, we find it 
declared that, according to the established usages of the 
country—and these, aosording to 24 Geo. ITE (1754), chapter 
25, section 39, ware to guide the Directors in fixing the income 
of Gorernment from Innd—those dues consisted of a certain 
proportion of u produce of every bigha of Mnd 
demandable, according to the local custom, either in money 
or kind. "This right was n right peculiar io the stato 
alone. So that as Jong as the Moghul Government was stron 
enough to govern the provincial rulers, taxation, so far as it 
fell upon Jand, may be said to have been substantially of n fixed 
matore, In Behar the Zemindor divided the produce of the lands 
with the coltivators in stated proportions ; and in Bengal a 
settlement was made with the ryot upon a standard called the mond, 
or original rate, with the accumulation of taxes nuccessivuly — 
imposed upon it, ‘These taxes were divided into abwad and 
mahtnt, and in ealeulating the Zemindary demand, now called - 
rent, the Zemindars levied the amt or ground-rent nodonting (o. 
we jamaduadi, or assessment, of each village, and the exces 
imposed, if sel, according to the rate of tho pergunnoh, and 
if mahtui, according to the mie of each chai. These 
two, namely, the amë and abwað, constituted the whole land. 
revenue demand imposed on the ryot prior to and after tho 
British rale, To illastrate this, I from Mr. Shore's 
Minute the following abstract * of a ryot's account taken about 
the year 1781 :— Is. As. G. K. 
Rent of 7 bighas 12 cottahs 7 chittacks of land 
of various produce, ealoulated at a certain 
rate per bigha aeconling to its produce ... 14 0 8 0 


! Preambles +4 Fifth Report, Vol I p. 163, 
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at 0-16 por rupee s 2 9 0 

a half mo. demand 
or bob of the juma 
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& T havo atated above, tie assessment of land rev 
Fight of the Government alone, and as a fact the € 
when in full vigour, supervised the assessm 
a Abweads were in their nature oncunstitutios 
weginning of the Ith century, when the rbuhtare were 
they began to levy new perpetual 
iceregal impo: 
‘ved by the sutaddars in a certain proportion to the s» 
Ad the Zeminders who paid we 
to olleet them from the ryote in the proportion of - 
their an; or standard of assessment, aud sometimes these csse 

incorporated with the original «so, so that th te 
ew am, or standart of aweeement, according o 
je wesessments on lani} were subsequently levied 
being unconstitutional, there was another objection 
pnm namely, that they confirmed the Z5 
ithin the eos in the exaction vf their adiraós and vasi 
git amount in an arbitrary manner not anthorival by the 
‘The result was that the incorporated andu dir: rbd 
[sorae instances amounted to 33 por cent, of U while the 
f alabe amounted to somewhere about 30 por rent 








































estate to meat a defieieney in another, #0 that the incidence of 

the taxation varied in different estates, and often wong to 

the caste and place of residence of the ryot. à i. 
“hey were also mad Josiane. 1, while 





eda In an arblirry asd fodelaile maniar. 

‘The mode in which these obwads grew op in well me 
by Mr. Shore in reference to the ryot's accu 
He ways, in 1789 — '; 

“If the accounts of the same jand were now examined, som 
additional impositions might appear. ‘The Zewiudars introduce 
them by degrees, at intervals of two, three, four or five yours 
and rarely attempt them for t three years vucensaivoly.- 
Solicitation si influence are equally 
‘establishment of them, and a ryot, wh is not toa 
heavy, will rather submit than i or complain. ‘Temporary 



















T think, in this sense that these cosses aro maid in 
conespoudence of that period to be arbitrary or indeh 
‘Thus wo find them sdesoribed by the officials of that period * 

in mode aod principle, yet exe 
cas claimed by no meam 
rule, bat arbitrary indelinite expediency,” as "and oppressive n 
exaction wholly umaothorizel," and n "daring encroachment - 
on the exelusive prerogative of the Sovereignty, ín levying from 
tho subject what ean only be legitimate in the form of a publie 
i supply of a necemary exigenoy of the State, 

‘This too is, I think, the sense in which abewbr wore cone 
sidere as arbitrary or indefinite in the old Regulations—arbi- 
trary, iu the sense that they were unauthorised by law— 
invetinite, in the sense that, though levied in a certain propor- - 
tion to and upon the original assessment or ssm? Jand tax, there | 
was no definite rule guiding the Zemindar in fixing the propor. — 
tion they bore to the produse of the fand, nor any rule prescribed 
for limiting their amount, 
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‘They were not arbitrary in the seose that the parties bad 
‘contracted in regani tu them, for at that time rent was paid, 
der contmet, but as a lanl tax, as the Government. share, 
cwocording to the peryeuneh rate, vor indefinite in amount, 
every abiwh was, ns in the present suit, a determined. 
m certain dofinas] share of the real land tas. 
1772; the Hon'ble Court of Directors deprived. Nawab 
Ker Khaw of his appointment of Naib Dewan, 
dlotermiued to stand forth publicly themselves in the 
of Lewrw, and in the proclamation of the Lith of 
‘of that year! they lal down rule for the settlement 
d collection of the revenue. 
- Rule 10 states — 
AT the farmer shall not receive larger route from the 
Kyota than the stipulated amount of the jsftoe on any pretence 
ror, aud that for every instance of such extortion, the 
on wonvietion, shall be compelled to pay back the sum 
he shali have so taken [rom the ryot, besides a penalty 
fo the same amount to the Sirear ; and for a repetition, 
‘notorious instance of this oppression on his ryole, the 
Jeune shall by annulled.” 
Mule 12 states — 
That wo usinis, or aseasuuyt under the name of manyan, 
ponies ood, ov any other abrat or tax, shall be imposed 
tho ryote z and that those articles of «ies which are of 
ate owtablisliment, shall be carefully sorutinized, at the disore- 
F the Committee abolished, if thoy are found in their 
to be oppressive and pernieion: 



























the assumption of 
Demi, and thos the prohibition of illegal aso 
ort the first act of British Govern 

a ministration of Bengal. 

"The nature of them eun be best onderstovl from the terme 
Rehar, in which 











‘Of the crop given as a fee or perquisite to the 
Villages and sod was an impost in order t 


Golatavots's Supplement, ip AY FD Mopars, Vat 1 4 Hs 
Vol 14, 12 1 








Interest which the seminfars were compelled to pay on arrears 
of revenue ; but what the rules plainly point out is that whether. 
it be restol as an assessment or a tax, nothing beyond tha 
‘ordinary rent was to be allowed. 

Tn 1787, the Weewlation reganling the mesessment of revenue 
in Mengal was revied by Regulation VILI pared ou the Sth 
of June of that year.' Section 50 rans ax follows : — 

That whereas notwithstanding the orders of Government 
m the yar 1772, probibiting the imposition of mahtw? ov 
awmament, under. the names of masgow, hanldanri, morncha, 
basee jama, or sowl, ot ony other new articles of taxation, varioun 
es have been since imposed, the Collector is steletly enjoined 
to enforce this article and prevent the imposition of any new. 
| taxes upon the ryote, and if. hereafter any new tax should be 
imposed, the Collector, on proof of such extortion, i» to 

deeree double the amount thereof as coste of suit." 
In thie section it will be soen that the Legislature devoribes 
them impositions as assessments of taxes, and it gives a fow 
‘examples of those impositions which we tioned in the 
Mtogulation of 17 
Thie brings 











































mn fo the Regulation relative to the 
Deeennial Settlement which wns subsequently re-enacted in 
1793 when the Permanent Seitlemen Lom 
VIN of was enacted. 





57 of Regulatios 





"The rents to be paid by the ryote, by whatever 
custom they may be regulated, 
polta, which, in every possible casn, shall cont 
to be paid by them. ™ 
By section 6 of Regulation 1V of 1794, it wan declared— 
f n dispute shall arise between the ryote 
fem whom they may be entitled to demas reendinge 
the rates of the pottals (whether the rent le payable in money — 
or kind), it shall be determined by tho Dewani Adawlut of the 
‘Zilla in which the lande may be sitaat, according to the rat 
established in the pergunnah for lands of the same deveription. 
od quality as those respecting which the dispute may arise." 


* Colebrodkés Sopplemens,  25t300. Fifth Report, Val, 
Harrington's Analywie, Vol. H, 63. 
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So that the Permanent Settlement and the Regulation of 
describe as rent, is the original ground rent assessed 
o the pergunwah or customary rate per óighi nd it 
“fm at once distinguishable from the other assessments or taxes 
| which have no relation to tho cnrtomary rate or to the extent or 
produce of the lands by the faet that the imposition of them 
mot caused, nor was it pretended to be attributed to, or 
ble by reason of, any change in the customary rales or 
fn the extent or the amount of prodwce of the lande, Bearing 
"Miis in mind, we ean now understand the meaning of sectione 
and 56 of the Permanent Settlement, 
Section & of Regulation VITL of 1793 declares :— 
The imposition upon the ryote under the denomination of 
» from their number and 
‘uncertainty, having become intricate to adjust, und a source of 
- oppression to the ryote, all proprietors of land and depende 
- talukdare shall revise the same in concert with and 
the whole with the 
- Section 55 of the Regulation eonere— 
"No aetual proprietor of laud or depen 
of land, of whatever dexcription. 
of mahnt upon the ryols, under a 
‘Now the effect of this enactment seins to be th 
“time of the Permanent Settlement, ‘there was, or the 
weil to be, a customary assessment per Myku for th 
“wns deseribel in the Regulations themselves as the 2, 
that in addition to that there were wide} certain assessments 
taxes or cesses of various kinds which. Legislature wanted to i 
it for the future, and that they proposed to l abont 
ench Zemindar. the assessmente 
E Bi Into one specific sum which wouM fora à new ~ 
f Jutely prohibit any mew assessment. i 
Noa aiba sl for the future— Re 
D Glelam Netty Choedhry.' A certain time w 
D lidation, avd if not carried out, it was declared that any 
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We can now easily understand the meaning of the jamobundi 


Singh of 1279 which was relied upon Uy the defendant im, the present 











Thon the 


a com in 


After the name of the rena 
ground rent oihal " dagan.” Thon comes “mru, 
eouncetion with roads. "Then "riim," n tax imposed to make 
any deficiency i» the eucreney, whieh has always boen con- 
sidered an ubeub-—Chaben Sahoo v. Roop Chant"; Regulation 
m 3, owo i. No question as to a/a, arisen 
putwari's wey," a com imposed for the 
declare) to be wn abes by t 
Meoch in case of Chatton Makton v. 
u “Ordinary expenses, 
y Femindary expen 
with tlie common law, and in pun 
soation $3, Regulation VILE of 173, the Zagan wax determined 
by the average produte. common years, But 
is mo » of any of the other 
nt all ; they are in name cesses, and have no connection 
with the produce of the land beyond that they are ealeulated 
ground rent. "There ie no means known to the 
Jaw for determining the proportion they must. bear to the rent. 
According to the view which T take of the Regulations, 
every item in this account, except that of ^ agir," or ground 
rent, isn mabint or ahewd within tho meaning of the Permanent. 
Settlement Regulation, and the realization of any of it wan 
punishable thereunder with a pevalty of threo times the 
woot, 
‘The form of pottsh jest to the royte at the time of the 
Permanent Settlement was subject to control, By section 98 of 































Lastly the col 
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gulation VITL of (203, wo potað was valid unless it had 
J approved of by the Collector awl tered in the Civil 
‘of the district; There sestvictinns ar to form were 
"Lilly removed by Regulation IV of 1704. 
| Towards 1812 tho futility of this legislation was pressed on 
“the Government; and w» the objections to the then existing 
Jegislntion cannot be better put than they are by Mr. Colebrooke, 
© T put them in his own words. He sil :— 
M Another part of the subsistinsg revenue regulations, whieh 
“appears to me to need emendation, is that which relates to the 
ax of Jewes; and which annuls such engagements as may not 
‘be drawn in preseribed form, Before the enactment of the 
regulations connected with the Permanent. Settlement of the 
land revenues of Hengal, a practice prevailed amoi 
in this provinee of imposing on their rvot 
"abel t being either authorized ro to do by the reservatione 
in the. poa, to subjeot the ryss to each alieuls ax might be 
“imposed on the ponrunnah genemlly, or else assuming that 
“authority without the sanction of any such resereation in 
leases of their tonants. "To protect the peasantry from 
oh arbitrary exactions, which had 
and of gross abuses, the rii 
Wb provided tiat no new mbrat 
























Taoa iv to, brid eel 


T this penalty, which was expected to enforce universal 
p ce, by rendering the written en: s 
tenant void and of no effect, if there be a deviation fi 


T the prescribed form, there is reason to believe that little pro 
has been really made towards the general introduction of 
simple and definite lass which it wax thus intended t 

“But whether generally or partially successful, or wholly 

| ineffectual, that penalty ought, I think, to be now ded. 

ia no longer any sullicient 2 z the land- 
lers and tenantry of the coantry i itage, 









feugagemenin. They may be safely left to consult their mutual - 
interests, by entering into such engageinents as they may — 
consider to be for their benefit respectively, and to reduce 
Their agreements to writing in any form most intelligible and 
walisfactory {othemselves or iw their conviction most binding 
and secure. AT that need be required, ix that the engagements 
shall be definite; and it may be accordingly declared that any — 
clause of a lease, or other engagem the power of 
imposing ceses or taxes, termed ebewh or maštw?, or under 
any other denomination whotscever, or binding the pot/aÁ-holder 
to pay any impost or adition whatsoever beyond the rent | 
however regulated, in money or in kind, whioh the pottok or ^ 
engagement specifies, shall be void and of no effect, and the 
Courts shall maintain the remaining definite elanses, and enforce 
payment of such rent, and such only, as is specifically stipulated 
agreed for by the putts or other engagement. Under. thin 
alieration of the existing rules, the Courts of Justice will 
give offeot to the agreements of the parties according to thelr 
ascertained intentions, with exception only to stipulations. 





























] ith the prohibition actually 
in foree wand of any arbitrary cesses or abeam, 
under whatever pretence, will entirely preclude t 
of those oppressions and abuses whieh the Regulai 
proposed to modify were desigued to prevent.” 
or these reasons Regulation V of 1512 was enacted, and 
of it neotions 2 and 3 ran as follow 
kenus 2.— Seclion 2, Regulation XLIV, 1799, section 2, 
Wegulation. L, 1795, and clause second, section 2, Regulation — 
XLVII, 1503, by whieh the proprietors of land paying - 
revenue to Governtne 
for a period exceeding ten years, are hereby rescinded, and 
proprietors of Jands are declared competent. t» grant leases for 
any period whioh they may deem most convenient to themselves 
and tenants and mest conducive to the improvement of their 
estates: 
“ Sxcriox 2.—Sueh parts of Hegalatin VITI of 1703 and 
‘of Regulation IV of 1793 ax require that the proprietors of — 
‘of pottaks, and that such fors shall be — | 
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revised by the Collectors, and. which declare that engagements for [s 
rent contracted in any other than’ that prescribed by the mama Prod 
Regulations in question shall be deemed invalid, are hereby pui kopar Ke 
rescinded ; and the proprietors of land shall henceforward be 
“gopsidered competent to grant leaves to their dependent 
Maludlnrs, under-farmers and ryots, and to receive corresponding 
engagements for the payment of reut from cach of those classes, 
Lor any other classes of tenants, according to such form us the 
contracting parties may deem most convenient and most condi- 
ive to their respective interests; provided, however, that 
nothing hereia contained shall be construed to sanction or legalise: 
the imposition of arbitrary or indefinite ceases, whetbe 
the denomiontion of abad, »altof or any other denomination. 
All stipulations or reservations of that nature shall be adjudged 
by the Courte of Judienture to be null and void ; but the Court 
shall notwithstanding maintain aod give effect to the definite 
clauses of the engugemeats cvutranted between the parting, or, 
“in other words, enforee payment of meh sums a» may bavo 
been speeifieally agreed upon between them." 
Apparently some doubt arose as to the meaning of section 2, 
And this was explained in Regalation XVIII of the same year. 
“Section 2 of this ensotment declared the true meaning was that 
proprietors of land were “competent to grant leases for any 
_period oven to perpeluality wat af reat which they might 
deem conducive to their interest," provided that a person holding 
'W restricted interest could not grant a lease extending beyond 
the term of his own interest 


reganl to rent and strats which re- 
the passing of Act X of 1839. The 
L nyowed object in passing Regulation V of L812 was to get rid 
© of the necessity of having the forms of leases eupervieed by the 
"Collestor, but at the same time to re-state the prohibition 
miremdy existing in Regulation VIII of 179% against the lanit- 
holders imposing or realizing any new wbeabr, not to ropeal 
them, Tha time for consolidating the abuts existing at th 
time of the Permanent Settlement had passed, aml they could 
ot be renssessed ax nurus, but only as rent, and in those cases 
jin which they hail been convo! it was 


on as he was 
By section 2 
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of Regulation XVIII of 1512, the proprietors wero empowered 
to grant leases of any fArm for re, nid by section 3 of Rogu- 
Intion V of 1812 they were empowered to receive from the ten- 
Ante “corresponding engagements for tho payment of rent," 
and it only. No farther power was given, And asif to mark 
the distinction between cesses and rent, the former are referral 
to as paid under stipulations or reservations, the Tatter under 
engagements and it was the engagements for the payment of 
rent, and not the stipulations for cemes, that were to be 
forced. It was not the intention of the framers to this Regu- 
Tation to allow the parties to contract for any thing in money 
or in kind not then known as rent, and when they describe 
babe an finite, thoy were only 
using words applied to these assessments from 172, Bearing 
this in mind, a comparison of the latter portion of this section 
with sections 54 and 57 of Regulation VILI of 1703 shows that 
the words ^ specifienlly agreol” in Regulation V of 1812 are 
the sine as“ specifically stated ” in section 57, and refer to tlie 
one specific sum of section 54 in the Permanent Settlement, 
"They have no reference to cewes "This is the view taken by 
the Full Beneb, in Chslan Mobfon's ease, whore it is said that 
the last four lines of section 3 of Regulation V of 1812 refer. 
to the ground-rent in the Permanent Settlement. That being 
y kind beyond tl 





cases. 
























mahintsan arbitrary or 























assessment of 












given above, ws 
Regulation, and prohibited by it. 

"These sections ate partially repealed by Act X of 1859 and 
Act VIE of 1869, and are now wholly repealed by the Bengal 





maney Act of 1885, but. partly re-enacted by section 74 of 
that Act, whieh declares — 

‘SAI impositions upon tenante under the denomination of 
abra, maktut, or other like appellations, in addition to the 
netual rent, shall be illegal, aud all stipulations and reservations 
for the payment of such shall be void.” 

It seems, therefore, that all additione to the actual rent, 
under the denomination of sbwebe, aro now, as they wero in 
A703, illegal, and any agreement to pay them is void. This 





A ALL 13 Cale, 178, 
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ns to me the conclusion arrived at by the Fall Bench in the 
“shove ease, which was subsequently affirmed by their Lordships 
of the Privy Conneil.. 

Tt bas been argued that a different interpretation has been 
upon that decision by a Division Beneh of this Court in the 
of Padma Nuut Singh v, Buij Nath Singh.’ Tn that ense. 
“plaintif€ sued. for rent, aud two items denominated fehieari 

d salami, and in the plaint the claims for the different items 


1. That your petitioners, the plaintiffs, are the proprietors 
“and Zomindars of panganae Sahral, ete, mohal Kharagpur. 
“Whe defendant ie the mokuraridar of mouzah Gora, ete., purgana 
— Parbatpatra, the Zemindary of yowe petitioners, the plaintiffs, 
nd pays an sanoal jeme of Me. 1,000 8 annas, besides rond- 
coss, pnblio works com, Zohar’, ote. 
F d Phakthe sum of Rs, 2530 13 annas 3 pies ou accovnt. of 
rent, road-cens, publie works cess, fodmari, interest, alams, etes, 
from the yoar 1290 to Bysak instalment of the year 1595 Fusli 
is due from the defendant. 


For the year 1290. 





Noad and publio works cesses 
‘Tohwoart 
Dakbehei 
Salami 
“Toterest 


‘he Judge in the layer appellate C 
“Ho found that eai was a tax levied 
pour, OF religious festival, and Lehearr, another tax i 
‘the occurrence of the Dersa 

Zomiulare to expend money in certain ceremonies. So that he 
Held fn so many works, that both in denomination and essence, 
those items were cesse. He further found that the dutetiat 
divided the mmonnt payable into md, fehwoes wl solo, avd 





















+ La R. 18 Cale, s 











‘Thos in Regulation LI of 1795, 
section 2, elause 1, we find the words md? and abeo used in 
this sense. In short, the Jndge fow 
pendent of the mf? or reat, and only usually payable when cet- | 
tain ceremonies were performel. In appeal to thir Court, the 
Division Hench deeslel that the i walled febeori, a 
salami did form part of the rent and wem recoverable becnum: 


they were entered io the Aybuliet under which the defendant. 
held, were not arbitrary and aneertain, but specife sums which 
the teoant agreed to pay; ard they decided that the Full 
Benoh decision above referred to did not My down ax law that 
anything recoverable in 1512 eoukl not be yecoverel at the 
prevent day. T agree in thinking that the Full Bench did 
not lay down any such doctrine, but 1 think that the Fall Bench 
did lay down that those amounts were not recoverable under 
Reyulation V of 1812. lu that eave the Full Bench held that 
in the last four lines of section 3 of Regulation V of 1812, the 
words “sum specified " refer to the amount of the rent »peei- 
fied. And it follows from the Regulation itself that all stipulae 
tions or reservations for abwate or madtvl above the reut or 
asui jama were, after the time of the Permanent Settlement, 
mull and void, In the cuo of Padwa Nund Singh v. Bi 
Singh,* the same namel edwar and Salami were in uame 
and were found to be such by the lower Court, wml this 
finding, so far as it depended on evidence, could mot be h 
feted with ín special appeal, Moreover, wheu we convider that. 
so far back as 1772, long before the Permanent Settlement, 
salami was looked upon as an a imal, there ean be little doubt of 
their natare. "They were by name and nature distinet from the 
rent, were apparently so stated in the lease, and thoy were receiv- 
ed by the landlord, not ax rent, but as cosses. This distinetion 
was marked in the plaint where they were set out by name after 
the rent and in sharp contrast with it, And yet tho «um» were 
decreed as rent. 
The Judges said — 
In the care before the Full Bench that Regulation did not 
support the plaintiffs, On the contrary, it wae directly opposed: 
* LL M. 1G Cale, sem. 








cessos, 
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their claim. In the prevent ease the Regulation does support 
plaintiff's case because the items in dispute are not. arbitrary 
uncertain jn their oharacter, bat they are specific sume 
the tenant agree] to pay to the landlords ; «ml from 
terms of their dunat it seems to us that the payments 
these items, no less thay of the jawa iteclf, 
f part of the oor 
L "Therefore the plaintiffs were entitled, by 
lation V of 1812, to demand and recover these items, they 
img im fact part of the rent agreed to be pail, although not 
Meseribed, In the definition contained in the new Tenancy 
vent maps whatever ix lawfully payable or deliverable 
i money or kind by » tenant to his landlonl o» account of 
the ue or oceupation of the land by the tenant." "here is 
“nothing wow in this, but it expresses concisely what ha» always 
“been understood by the wonl' ront.’ What is or is not an 
‘abwint, must depend upon the circumstances of eaoh partioular 
jm which the question aries. The Full Bench ease, upon 
M the District Judge relies, does not, as we have sail, bar 
plaintiff's claim." 
Timnst respectfully disent from thie jud: 
Tilo wo, I think it ix only due to the Judges that I should give 
Tn the Full Bench, as in this ease, 
© wero admitted 
































were entered 
the cesses nnd declared to be cesses. Ido not see clear! 
v than th 





Nor does the Regulation rs 
should be abitrary aw 
i and to find that the 


that the last four Tines 

Matera Weal javelin support of thie decision only refer 

rent, and do not refer to ately Nor can I bring myself 
mequiewe in the proposition which, I think, ix involved i 

the decision, that rent ax defined in the Kent Act, the 

tion upou which a tenan 

‘and that ouly. The obligation to pay ront arising out of 


















contract je vot Mores A Qai UM saligtion “sah 
Prog fron law, All the tenants, whether ryote or tenu 
holders, whose rents have been enbancel, and all (wont 
the estates settled ander chapter X of the Rent Act, are bound, 
met by contract, but by law, to pay. lu Indie the righte of 
landlord amd tenant, ax this very Act shows, are not wholly 
basel om contact. They depend partly on ca 
on law, partly on eustom and mage. M 
the rent in the. ease Lam now discussing depended on 
b the view taken in the dec 
to that called re 
sual for rent. by and additional sume which the lower 
Court fonad were in denowiontion and eaence wheat, Th 
Court gave them as rent. Tt is deolaced b TP that all 
impositions upon tenante ander the deno abwah or 
maktnt or oiher likeappellationsin niddition to the notaal rent, are. 
illegal, and the stipulations and reservations for their payments 
are vos So that these some do not fall within the word», 
what is lawfully payable,” in the defigition of rent. Lastly, 
Tam unable to assent to. the proposition that the definition 
of rent im the Kent Aet ineiades every specific sum wi 
ryot hae agreed to pay. That proposition seems in eonfliet | 
with the decision of the Full Beach, That certainly was not 
the meaning of the word rent in the old law. [teertainly was 
not the opinion af Mr. Shore, who s 
With respeot to land and land revemo there 
material distinctione the lande of the eauntey 
anciently di " Kluln 
Sabir’ ; the former. 
which are approprinted for the m 
‘or the ollisers of the Stats, may be denoted assigned lm 
"The aggregate of the two constitutes tha whole of the lands 
paying revenue to the State. Secwnlly, the distinction with res- 
pect to land revenue is that of aval or original, undyrvtood. to” 
be the standard assessment, in contradiction to bras or taxes 
subsequently imposed apon it.” 
In other wonde, lefore the Permanent Settlement, the nil, 
or ground rent, was only one portion of the amount payable 
ky, and agreed to be paih by, a syot; other portion wae 
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distinction, ax T have pointed oot above, nins oot only ani 
Regulation VIIL of 1793, but also through other naike roma Singh 





D Regulation IL of 1795, section 3, clause 2, runs as 
follows :— 
2 Tn. the pott eda for wohl land (land pay speci- Ț 
rant per Sighs), the name and length of the measuring 


pottak provided that all now ated and charges introduced 
jee the Fusli year 1157 shoul, from the year 1196 of the same 
‘be considered as prohibited and relinquished, and the maf or 
n that year, 
M37 Fusti, being incorporated oe to form 
m, this sum or specifio rafe should consti- 
What the ryote or eultivatore of the wedi lands were to pay 
‘bigha,”” 
(als the preamble of Rexalation XXX of 1803 ro- 
“the settlement of the coded provinces, where it said 












ri in Regulation NX VIT of 1804," it was declared th 

us who may enter into engagements with Gover 
Tor the pubie revenue, shall bind th ives to 
uitae to their under-rentere 












and gots," in which 












V executed by the zygote and unidor-ronters of a 
HF; and nothing but what i« therein expressed shall 
‘let from the ryote or undersrenters of whatever 
Mop. E 
me view is sot forth in Regulation VIT of 1822, section 
coms to this that up to the time of maki 
the whole amount pail by the ryote consisted of two 
1 ground rent plus aheute; and that such of the -4 
‘wore allowed by the settlement were consolidated with the 
^ land rent, representing a share of the 


inetion ta alis or cce. dn dl 
m, Let forth the lease granted onder the te: 












a settle. 




















Sesion 83 (1) (12) 
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imo, tothe ryols of Benares, the province next to Bebar. Tt 

Fux Singh the only form meationel in she Kegulations — 

SEAT cat ^ A potha or engazomont and stipulation in the name of- 
vere —aeconling to the say? withont abmabe or verf. Tho futa or rent 

for the entire year of the cultivation «hall be dimotfa or meoor 

ing to one rate ; and exclusive of that usither a duom or Ahirmi 

will bo taken. 


+ axl or annexed specification of rent. 






















Nahdi or money rent. 


Dt Mootry, V3 Wighas (either af 3 dera ilahi or purgana 
bighas, or dherawat or estimated bights) at 8 rüpees è annus 








ote. (being for the moré vahmblo articles of 
eultivntion), 13 bighwe (whether of 3 dera ilahi or porgana 
measurement or“dherawat), ris. 








Re As P 
Sugarcane, 10 bighas, at rupees’ | anna per bighn 50 10 0 
"Tobacco, $ bighas, at @ rupees per bigha ia 180 0) 
Mooleo or vegetables, 1 bigha, at 2 rupees 1 anna 
por bigha n 


nd it is on. this supposition that all the elaborate rules for 
‘enhancement of rent in Act VIIT of 1855 are based, 
Nor do think the express words of the Rogulations, as to. 
the consolidation of aas? and abends into oue sum, weakened by | 
the argument that hecsuse the last four lines of Regulation V- 
of 1812, section 3, me the words in the plaral, namely, “clauses! 
and “ engagements,” the rent must consist of more than one lump: 
1 sum, Itis a general clause and describes every person and every. 
thing in the plural, exeept rent. It must be borne in mind that, 


the leases contain a specification of rates, and that the land 
could be let for a term, and there might be clanses.in regan? to 
these matters as in the lease set out above. Moreover, 

know that in some Regulations, before Regulation V of 1818, 
when rent was consolidated into one lump som, the engage- 
monte botween ryofr and land-holders are referred to in similar. 
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Perna. Examples of this are found in Regulation XIV ot 1793, 1m0, 
— seation Ô, aud in Hegulation VII of 1799, section 15, clause $, pens Prod 
© where the wond» beara strong resemblance to those in Regula. y. konar 
tion V of J512, although they refer to Regulation VIII of 1793. 
‘he Judges hold in the case decided by the Full Berich that 
thoro was no defini É «bweabs in the Regulations, and hence 
that it must be decides! in cnch case whether any sum ix or is 
- motan «bwah. It ie true that there is no express definition of 
ben in the Regulation. Yet, ns the whole demand on a tenant. 
is frequently declared to be the ground rent and aéwas, the 
datter must be that portion of the demand not included in 
the ground-rent, foo was the meaning attached to it in 
- - 1513, one year after the passing of Regulation V of 1812. In. 
‘this year a glomary of legal termes was compiled in the East 
Indi House in London for the assistance of English readers of 
the Fifth Report, and in it atwus is defined as follow: 
- "This term is particularly used to distinguish tho taxes 
L imposed subsequently to the establishment of the «i», or original 
andan] rent, in the nature of the addi thereto. In many 
places they had been consolidated with the arn/, and à new 
Standard assumed a» the basis of succeeding imposition». 
Lc Phis is, E think, an accurate definition of the term aémab ae 
found in tho Regulations, and it should serve as a 


It seems to me. 
“to be in direct conflict with the decision of the Full Bench, and 
‘that both judgments cannot co-exist as an exposition of the 
same law. I think the sums of fedwari and salami stipulated - 
be paid were aheuds, and the stipulation to pay them was 





J Emay add ia support of the view of the Full Bench decision 
7 the case referral to by the Judges of the Pull Bench, riz, the 
ease ‘of Radha Mohua Serma Chowdhey v. Gunga Peri 
Chuckerbrity.® Thero the cemindir sued the farmers for 


© Re. 7,542-18-4 under the head of Zalita bata, se., an excess ofm 





* LEM. 18 cate, s23 
* Tel Mop. N S 
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Singa Under their Xebalist, dated 220d Bysack, 1251. That 
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half anoa in each rapee on the amount of the farming jam» 
it was 
dismissed, Three Judges of the Sudder Dewani Adawlat in 
giving judgment held as follows :— 

“Tho Kaduliot provides that the farmers should pay such 
rams, over and above the stipulated. jsir, as are realized in the 
mofnssil wader the head of Zatite latis. Section 3, Regulation V, 
1812, provides that the imposi arbitrary or indefinite 
‘comes, whether under the den of bwat, mahtnt, or 
other denomination, i» illegal; and that all stipulations of th 
natare should be judge! by the Courts to he null and void." 

Thie case, in my opinion, bears a strong analogy to the case of 
Padma Nund Singh v. B it affirms the 
re referred to io that 
to the question. referred to 
bo that the amounts sued for 































therefore, recoverable, and the appeals should be dismissed. 

Paresny, J —I am of the ame opinion. 

Pioor, J.—1 entirely agree. 

Gnose, J.—This wat it for rent. for the years 1290 to 1293, 
at tho rate of Ks. 22-2 annas per year, The fonce was that 
the yearly rent was not Hs. 22-2 annas, but Rs. 18-10-6; and that 
the difference between Ra. 22-2 annas and Rs, 18-10-0 was made 
up of certain illegal cesses such ne saneh, butte, meg and Adwrnch, 
which could not be legally recovered. 

‘The «uit was instituted after the Bengal Tenancy Act came 
into operation. 

"The main question upon which the parties went to trial in 
the Courts below was whether the rent was Rs. 22-2 annas or 
Ks. 18-10-6; and upon thie question both the Courts below 
found in favour of the defendant. ‘They were of opinion that 

the ^* actual rent ^^ was Rs. 15-10-60, and that although the defend- 
ant had for many year paid very nearly at the rate of 
Hs. 22-2 annas, still that eum wa» made up of the rent and 
illegal cesses; that these cesses had not been consolidated with 
the rent in accordance with the provision of Regulation VIII of 
1793, and that therefore they could not be recovered as rent. 
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- "Phe learned Judge bas, however, hell that Ja/fa is mot an 

legal sees, and it can therefore be recovered ; and he has reserved maa 
to the plaintiff the liberty of bringing a seperate suit for neg. 

Tho plaiotiff appealed to this Court and the Division Bench, 
before whom the case came on for hearing, has referred the 

. following question to à Full Bench, viz — 

“Whether the portions of the claim that are objected to as 
coming under the denominations surat, weg, ad kinrnck are 
iMagal cosses, or whether they are recoverable aw reat by reason of 
thoir having boen paid for a loug time along with rent without 
any »peoitieation in the rent receipts." 

Te appears to mo that upon the finding of fact arrived at by 
“both the Courts beo, the appeal ought to fail; and the 
‘question ws to the legality or otherwise of the items of sarut, 
meg and arai hardly ariel in thie second appeal. The 
‘question botween the parties was, what was the seat of the 
tenure held by the defendant; aod it has been found that it 
was Re. 18-10-86, ami not My, 22-2 annas, and that the difference. 
between thoso two figures was no part of the rent of the tenure, 
though paid along with it, and could not therefor bo recovered 
m mich, 

But as the majority of the Judges who compose the Full 
Bench think that the question should be answered, I briefly 
stato my viows, 

T Section 74 of the Bengal Tenancy Aet provides ae follows :— 
m AlLimporitions upon tenants ander the denomination of 
| abroad, ma Muf, or other like appellatione, ín aition to the actual 
| rent; shall be illegal, and all stipulations and reservations for the 

payment of such shall by vid 
‘And reat" iv defined in section 2 (5) to mean “whatever 

fully payable or deliverable in money or kind by a tenant 
liia Jamillord on account of the use or vecupation of the land. 
Mefinition; a» I understand it, expresses different 
‘words, what has always been undorstool by the wort "re 
ir, the consideration to bs paid for the oeoapation of land by a 
“tenant. 
In this ease the actual rent is found to be Ke. 15-10-6 only ; 
“aud the other item» claimed are what hail been levied in previous 
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years, under the denomivation of srat, &Anrvck, ote., in addition 
to the rent. 

‘There is nothing to show that those items ever formed any 
Tart of the consideration for which the land was leased to the 
defendant; for if they did, they would, I think, be really rent, 
though described in the Zewindari papers under other deno- 
minations, ‘They were apparently abrud imposed subsequent. 
to tho rent being fixed at Rs. 18:105; and it is not proved 
that the yof at any time agreed to pay an enbanced rent includ- 
ing the said items as part of the rent. 

‘The word abel is not defined either in the Bengal Tenancy 
Act, or in the Regulations which have been repealed by that 
Act. When the East India Company obtained the Dewani of 
Bengal, they found that a variety of taxes, called wliabe, 
maktuts, etc., had been indisoriminately levied in addition to the 
amit or original ground rent by the Government from the Zewi 
dart, ax also by the "Zomindars" from the ryots. And from the 
reports that were submitted by the officers of the Company, 
after investigation into the Revenue System, it would appear 
that in the time of the Emperor Akbar, a fumer jama or 
standard assessment was fixed upon the principle of division of 
the gross proceeds between the soverign and the ryote in 
certain proportions, This standard assessment was from 
time to time augmentel. But notwithstanding thie standard 
amosement, various taxes were subsequently imposed upon 
the ryote by the farmers of the lavd revenue (Zemindora), ax 
also by the subahdare (Viceroy) upon these farmers: And 
these taxon were called adrad jawa im contradistinetion to the 

or original rent, at which the lad was supposed to 
have been rated in the time of Akbar or an ancient rent. fixed 
at some later period. ‘The sdahiary ‘afwabs were, it ie anid, 
generally levied upon the standanl assessment in certain propor- 
tions from the Zewindars, wud the latter were authorized to 
Collect them from the ryote in the same proportions; but, as a 
matter of fact, the Zemindars were left to their own discretion 
and arbitrary will to make any wew demands as they pleased, 
and there was no fixed mle or principle in levying these 
impositions. (See Harington’s Analysis, Vol. II, pages 19, 69, 
and the Sth Report to the House of Commons, Vol. I, pages 
103, 105 to 108, 275, 292, 300 wud 391.) 
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a the year 1772 (14th May) a Regulation ! war passed, 
py it was declared that a settlement should be made for 
(yea; that the farmers should not receive larger rente 
the ryets than the stipalated amount of the pottaky ; that the 

nts made by the farmers to Government should, in Nike 

‘bo ascartained anil established ; and that no maAtws or 

te under the denomination of mangan, sod, ete., or any 

‘alwoub should be imposed upon the ryote, and. thore articles 
‘awa which were of recent establishment should be 
inized, und such as might be found to be oppressive and 
srniious should be abolished, and that all wmccure and enfamin 

totally discontinued (Arte. 10 to 13). 

Tn tho same year, the Committee of Cireuit, while making 
settlement for five years in some parte of Bengal, found it 
necessary “to farm an entire new Avatabed or explanation of 
‘Abe diverse and complex articles which were to eompo»e the 
“gollections,” these consisting of the as? or original ground rent 
Land the nbwwh Sach swala which appeared to be most 
wd, and the rest were retained, they 
" And in order to 





















cinta prepared forms of patas which the farmers were 

to give to the ryote, specifying the conditione of the lea and 
“the "separate heade or articles of the rent.” (Ser Haringtion’s 
© Analysis, Vol. TL, pages 19 and 20). 
Subsequently in the year 1787 (Sth June), another Regula- 
3 was passed, hy the SOth article of which it was declared 
whereas, notwithstanding the orders of Government in 
prohibiting the imposition of waAfut or assessment, various 
"Bil since been imposed, the Collector should be enjoined to 
4 that article, nud that if any new taxes be imposed, he 
“Was to decree to the party injured double the amount extorted. 

We thon find that Lord Cornwallis, while recommending. 
'& Permanent Settlement of Revenue in Bengal, stated in hi 
ute, referring to Mr. Shoro’s Minutes on the subject, that — 
the rents of the rofa, by whether rule or custom thes 
yy ba demanded, shall be specific as to their amount ; that the 


than tbe sum actually specified in the po(lak.! 
And— 
“every aliad or tax imposed over and bove that sum is 
only a breach of that agreement, but a direet violation of t 
established laws of the country.’ 

Further on he says :i— 

"tlie Zemindar may sell the land, and the cultivator imant 
pay to the purehaser, Neither is prohibiting the landi 
to impose new abmabe or taxes on the lande in oultivati 
tantamount to saying to him that he «hall not raise the rente o 
his estate, "The rents of an estate are not to be raised by the 
imposition of new abwaba**,”" * à 
. The poliey of the Government then, wos, as 1 gather from 
what has been already noticed, that whatever may be payable 
as rent should be specified in the petlak to bo ranted by the 
landlord, and that no vem atrada should be imposed. 

We then find that in section 54 of Regulation 
it was Inid down that— 
he impositione upon the yate ander the denomination af 
alwad, mahtut awd other appellations, from their number and 

tricate to mdjust, and n souree o 

oppression to the ryote: all prop 
talukdars shall revise the sume in. concert. with the spots and. 
consolidate the whole with the «e into ono specifie sm,” 

‘The next section 55 provides that— 
vo actual proprietor or dependent /a/wilar, or farmer 
land, shall impose any new abwab or moAtnt upon the 












































ryote tt. 
Seetion 57 lays down that- 

! mho rents to be paid by the «gots, by whatever rike 

E or custom they way be regulated, shall be specifically 


stated in the go/la£, which in every possible ease «l 


‘the exact sam to be paid. 
Section 5S provides that the proprietor of the hnd | 
dependent tolwhiar shall prepare the form of pofiads to 
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len to the rop/s, and obtain the approbation of the Collector, 
~ (1 says that in the event of any claims being preferred padhu Proud Siogh 
proprietor or fa/whtar on engagements wherein the Det Kovar Ken, 
tion of the am, amab, ete, shall appear not to have 









Legislature had in view in 1793 was to pat down the im- 
ition of wow abwabs, and to make it compulsory upon the 
to consolidate the then existing atwrbr with the rent, 
1 they intended also that there should be bot one 
s Ineluding all the items of payment, fixed and specified 
pola ax the rent. Bot then section 3, Megulation V 
Sat 1812, in the first place reecinds vo much of the Regulations 
o /q4793, which provided that the proprietors and fa/aldare 
hould prepare forms of pottihs, and obtain the sanction of the 
or thereto, aid authorizes them to grant por^ahr in suoh 
fas the coptractini parties might agree to, and it then Iny» 
ne follows — 
Provided, however, that nothing lerein contained shall be 
trueil to sanction or legalize the imposition of arbiteury 

















of that mature whall be adjudgel by the Courts of 
to be null and void ; but the Courts shall notwith- 
Wr maintain and give effect to the defini 
contracted between the parties, 
payment of such sums as n 
[reed upon between thein.” 
It will be observed that the section 
and ndinite cesses, and says that 
ef that mature shall be null and void. 
de which follow are to my mind very sizniliennt 
they really intended to lay down. I think thei 
to provide that if the parties agree 
{nite sum. oF sams as consideration for the lease, «uch 
shall be enforced. The expression euch 
"been wpecifically agreed upon " «honld be read ax it were in 
jon to the words “ imposition of arbitrary or in 
cesses.” "As have already stated, when the East India 














Company assumed the Dewssy, they fou after enquiry u 
D vf taxes under the denomination of «ial, woh 






ice to their own willand discretion, without any th 
rule or principle. Amil it was the poliey of the Government | 
puta (op to such arbitrary and indefinite imposition and to 
[prohibit the levying of sew awns. If the consteuction I have 
Put be not correct, T fail to see with what object the last portion 
Of the section beginning with the words“ bat the Courte shall: 
notwithstanding, etc." was put in ; for secopting the opposite 
view to be correct, these words would, I think, be superfluous, 
1n the onto of Chalten Mahtow,* decided by the Full Benahi 
of the Court, Mr. iee Mitter (aed his judgment was 
y "Tottenham and Pigot, JJ.) observed as - 
Although the Regu did wot cloarly define - 
what an. «bof is, still T think that it cannot be maintained that. — 
anything which is definite and certain i» not an obwab under the 
Regulations, although the parties to the contract eall it wo, It 
without defining clearly what 
an abwad iv, left. this question to the deterwination by the Court 
in each case upon the evidence, 1 cannot find anywhere in the 
Regulation the preeise definition of the wonl abet, which would 
Justify mo to treat the disputed items of claim ae part of the 
specified rent, although the plaintiffs claim them in the plaint 
and entered thea in the Zemadary aceonnte ax wbwats 
Tn that case the plaintiff claimed to recover n certain amdui 
as rent, as also certain other items as " eastomary. amabe ™ 
Having been prevalent in the village from time immemorial 
Tt was contembet that these alewbs had existed from before. 
Permanent Settlement, and were therefore recoverable, matwit 
standing the provisions of section 54, Regulation VINI of 1798, 
and further that they were not «iris, althongh elaimed as 
b such in the plaint, but part of the rent. The Full Bench nega- 
tived both these contentions, and Mr. Justice Mitter held, as 
already mentioned, that what was an jin) must be left to 
determination by the Court io each case npon the evidence; but 
that in the ease before tho be could not hold that the di 
> iteme were part of the rent. No doubt that learned Judge 
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subsequent passage, while referring to the last four lines of 
‘section 3, Regulation V of 1512, eiz, “ but the Courts shall 
notwithstanding maintain aod give effect to the definite clauses 
in the engagements contracted between the parties, or, in other 
|. Words, enforce payment of such sums as may have been specifi- 
E Bum um en says that “the wonle * sum. 
L'epecified * refer to the amount of the rent specified." But this 
‘Passage must be read with what bad preceded, and which I have 
already referred to. 
‘The Judicial Committee in alfirming that decision observed 













+ Tho first question seams to be thit: Are there payments 
per and above rent, properly so called, almuty within the 
meaning of the word as used in the Regulation VIITof 1703 ? 

"They are deveribed in the plaint as *o/d maaf abwate,” 
and they are described a» abwads in the Zemindary cecounts, Tt 
‘appears to their Lordships that the Migh Court were perfectly 
right in treating them ne obevbs and notas part of the rent 
‘Unquestionably they have been paid for a long time—how long 
does not appear. ‘They are said to have been paid according to 
Jong-standing custom; whether that mean» that they were 
payable ab the time of the Permanent Settlement or not is not 
plain, If thoy wore payable at the time of the Permanent 
Settlement, they ought to have been consolidated with the rent 
wider section 54, Regulation VITI of 1703. Not being so con- 
solidated they cannot now be recovered ander rection G1 of that 
Regulation. If they were wot payable at the time of the 
Permanent Settlement, they would come under the deseription 


of now abade in section 55; aml they would be in that care 
eee 

































What the Judicial Committee say i 
n ehims these items as ubwale 
3 ‘of the Permanent Settlement, they shoub] bave been con- f 
Lwolidatel with the rent under section 51, Regulation VITI of - 
1795; if they were mot payable at that tiem 
piwabs, nnd therefore illegal under section 55. 
. say that the High Court were right in treating thom as ated 
and not as part of the ren’. 
Y do not anderstand that they intende to go any way beyond 
hat Me. Justice Mitter said in his judgment, aml to tay down, 
as i 


a Gall for the ocenpation of land ; and that an agreement. 
to pay anything beyond taf sam, althoogh it might be a lawful 
consideration for the lease, could not be enforced. 

Tt appears to me that i 
that any particular eum specified in the RR ed tobe) 
paid, iw n lawful coasideratioa for the use and ocoupation of 
any land, that is to say, if it fy really part of the rent, although 
not described as such, it would be Justified in holding that it ix 
not abwab, and is recoverable by the landlord. 

And it ix somewhat from this point of view that the ‘caso 
of Padma Mid. Singh * was decided. ‘That was à ease of pere 
manent. mokerari lease executed before the Beogal Tenancy Act, 
and under which the defendant agreed to yay a certain amou 
fas rent, and two other items of Re. Dand 2, reepoctively donig- 
mated as dehwari and sultans toeni, The Division Hench (Totten 
ham and Ghose, JJ,), before which the case came on for hearing, 
proceeding opon the provisione of section 3, Regulation V of 
1812, held that tho items objected to, riz., Cehmurr and salam 
were recoverable, because they were not arbitrary and. uneertai 
in their character, but specitic ams whieh the tenant had agreed 
to pay ; aod because these sums formed part of tho consideration 
for tho lease, and were iu fact part of the reat agreed to be paid, ^ 
though not deseribed as such. The case was decided upon the 
torms of section 3, Regulation V of 1812, and not with referonow 
to wetion 74 of the Bengal Tonancy Act, the leave having boeu 
executed before that Act was passed. ‘The judgment in the 
case was delivered by Tottenhain, J., who was one of the Judgos 
who formed the Fall Bench in caso of Chulan Makton. * And 
l may here observe that it was not intended thereby to hold 
that anything that is not arbitrary and indefinite ix recoverable, 
although it may not be part of the ref. 
elements were supposed to be presen that the i 
question were not of an arbitrary or indefinite character ; and 
secondly, they formed part of the rent agreed to be paid. Lam, 
however, boum] to way that having since more carefully consi- 
dered the subject, I have come to the opinion that we were not 
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in holding that the items of fedori and salami were part 
renk stipulated to be paid under.the lease. They were, I 
think, abmabs. 
An regale the items of sant and buruek claimed in the 
‘now before us, it soam» to me that, although they had been 
realized in previous yours nt cortain rates still the amounts are 

| definite, ani they may vary according to cirenmstances ; 
iL if the rent ix not permanent, they would be wgmouted 
‘the increase of rent—Hadhe Moins Suran Chowihey v. 
Gunga Pervbod Chuslerintig. Wut however that may be, the 
"question ie whether under the Bengal Tenaney Aet (seetion 74) 
they. may be recovered, The Judge of the Court. below has 
found, axa matter of fact, that they are no part of the ^ netual 

went," anil it follows therefore thar they are not recoveral 

— Aw manns weg, [should also think that it connot be reoeo- 
F verel ih this oaro, becanso it is no [art of the rent. 

3 Appeal dismissed. 






dew that in 
ry poi le vealienble as stish in atiitin 
‘nay hamn been amicably collected fur o 


euch or mhutha it ba an flog akitin to th 
(See Meith Charan v. (ilo Chivers. ba 
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SELECTION OF LEADING CASES. 


| ^ MOHESH NARAIN 
- 
NAWBUT PATHAK. - 
(Reporter ia I, L, Buy 82 Cole, 8325 1. C. In J. A87.) 


‘Tho following judgments were delivered by 
Hanrxotox, J.—The question arising in this appeal relates to 
the rights of a co-sharer against a person who hos a leave 
under other co-sharers. Having refused to join in granting tl 
lease, ean be enforce any rights against the lessee wndor the other 
co-sharers, in respect of the user of the joint property ? 

‘Pho appeal is filed by Mohesh, one of the plaintiff in the 
Court below, against a decision of the Sub-Judge awarding him. rf 
royalty to the extent of ';ths on all materials removed by tho | 
defendant Nawbut from the Tinpabar quarries, there ix abo — ^ 
m cross objection filed on behalf of Nawbut, who contends that — 
he is not liable to à 
royalty on tho stone gotten. 

"The plaintiff was one of the joint-owners of an estat 
‘comprised the hill known as Tinpwhar Hillin which th 
defendant worked a quarry. 

At one time Nawbat had held a lease from all the joint-owners, 
whieh had expired before suit. There bad beon quarrel with 
Mohesh, and the result of an extremely complicated series of 
transactions was that at tho time the suit was brought Nawbut 
wos, ne the learned Sub-Judge bas found, a lessee noder half the 
proprietors, Mohesh who with his co-plaintiffs represented a 
six-annas share, iir, annas ancestral share of himself and tho — 

jaor plaintiffs, and four annas, acquired under a Tease from a 
four anos co-sbarer, having declined to join im the Tease to 
Nawbut. Tt is unnecessary to discuss the respective titles of 

Mobesh and Nawbut, because the Sub-Judge’s finding is not 
questioned on thie point. 

Mobesh gave Nawbot notice not to quarry stones on 
Tinpahar Hill, Nawbut under his lease from the other proprie- 
tor claimed a right to quarry there, and declined to comply — 
with the notice. 

* reet 
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result was that the present suit was brought and the 
Heging that the stones cut and quarried were the  stohesh Narain 
Wvided property of themselves and the second party defendants, it pat hale 
jongat whom are the defendant Nawbut's lessory, claimed an 
t against the first party defendant Nawbat of all the stones 
carried away from Tinpelar Hill, an injunction 







learned Judge was of opinion that the plainti 

tA to an asceount and haviig found what the prevailing 
stone was, directed the defen 

eeount of the stones and to pay to the plaintiff. the of 

! royalty caloulated at the prevailing rate. 


his lesnors, if therefore 
‘was ontitled to damages or an injunetion against hie 
tere or fo call on them to render him an account of the 
gotten, then he is entitled to enforce hows rights against 
lomos ; if on the other hand that which has been done by 
rec would, if done by the co-sharerg, have given Mohesh 
j rigbt of action against them, then he ean have no rights as 
‘the lessee, 
On behalf of the plaintiff appellant it is contended that 
fohesh hail one undivided six-annas share of the stone in the 
‘and ie therefore entitled to have an account taken as was 
in. Job v. Potton,! of the profite of the stone gotten and 
i over his six-annas share. On the other hanid it ix c 
by the defendant respondent that there is ample roo 
Will. for Mohesh to get stones, if he so wishes, and that in 
y thing, approsehinit a 
à eme of the stone, t le remaining to. satisfy 
s six-annas share if be will os 








hat cose the Jessea of two undivi- 

| from a mine beloi ur to three 

o-owners, He agreed the two co-owners, who were hie 
Teasors to pay a royalty, and having got coal he accounted to his 
ta for royally calculated on two-thirds of the amount of 
whieh he got, and he kept in hand a «um equivalent to the 
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royalty on one-third of the conl, which be got, 
‘tet apart for the thin! co-owner, who had not joined in granti 
Jease, and be left unworked in the mine an amount equivalent 
that third co-owner's one-third of the coal. 
third co-owner it was held hy Bacon, V. C., that, although | 
leexeo had acted within his strict right», le was liable to rend 
an account to the plaintiff of oue. 
coal brought to the pit's mouth Jess the eost of bringing it 

"This decision turned on the principle enunciated in 
Statute 4 Anne o. 16 section 27, by which it i» enacted that 
joint-tonant or tenant-in-common shall have an act 
Agsinst the other as bailiff for receiving more than comes to hi 
jost shave. 

Tt wax not the defendant's case that he had only inken the 
two-thitde of the coal, which he was entitled to tal 
hin laro and had left in the mine one-thinl to be gotten. 
by the plaintiff. Had that been hie owo he must have 
accounted to his lessors for a royalty ealoulated on all the conh 
which be bronght to the pit's month, By accounting to thom 2 
for two-thirds only of the royalty on all the coal mined, å 
setting aside one-third of the royalty for the plaintiff, the Tossen 
admitted that he bad received more than two-thirds wi 
to his i« lease, nd therefore under t 

Anne he was beld liable to weeount. 

In the prevent ease the defendant does not ailmit that ho haw 
received more than hi 
ciated im the Statute of Am 
country the case would not be on all fours, it being here tha” 
dofendant's case that he hax taken no more of the profits. of tha 
hilt that he is entities to take under hie lease, 
In the present case, on what docs the plaintiff base | D 
chim? He cannot succeed in trespass becanee there has. been 
no actual ouster : he cannot bring trover because thera has been. — 
no destruction of the common property. The proper anid 
legitimate we of the bill iv to quarry stone on it. Having 
used the common property in the way in whieh it ix proper to 
wee it, no notion in trover will lie, even if the lessee should. hn 
got more than his share from the bill. Lam unable to see 
he can eal] for an account unless under some exprese or impli 
Contract = and for such contmet there wae no consideration, 
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the quarry proved an unprofitable investment the plaintiff D 
lie could mot have beeu called on to share the expense of — roues Narain 
tying the stone. ES de 
ffirm the proposition that the plaintiff was entitled to 
Dt woukl be to say that one of several co-sbarers wight 
by and refuse (o cut stone on the joint hill because it 
rove that the stone would not cover, when sold, the cost. 
img but he might see his co-sharer invest 
‘the joint property in a legitimate way, and may, 
to bear your losses, if the quarry does not pay but Twill bave 
partion of your profits if your enterprive proves profitable.” 
T ennot see low such a position can be supported, unless the i 
w has a right to restrain his co-sharer from taking the 
n or hasn cause of action against him in trespass or (rover 1 
fl which case it might Ve said that a forbearance to enfore 
Howe rights formed a consideration for a promise to account for 
[Profits Mut ho bas no right of action in trover or trespass 
injunction —see aoste v. Serard.! 
repared to assent to the proposition that every 
severance the joint property of all the 
fawhut is entitled to all the profite 
Ais own enterprise and industry enable him o got from 
olnt property ne ha has left it open to the other co-sharers 
By a similar excrclve of industry and enterprise to appropriate 
Ives profita from the joint property not less than their 



























jt does wot follow therefore, that Nawbut has receive 
Niebiare of the joint property, because he has ap 
to himself all the stone winch is own industry 


mor has the joint property be 
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‘can quarry stones for himself and so obtain his share of tho 






There ix mo implied contract, to accont to Mobesh for 
share of the stone quarried for that must rest on the proposi 
that an andivided sis-annas share of the stone was quarried | 
Mohesh's benelit at his implied request, If that were so; 
must be an implied promiso 
quarrying his #ix-annas share, whether the 
concern or not. It ie Mohesh's case that he ix under no wuch! 
Viability. Tu 

‘The judgment and decree of the Subordinate Judge in favour 
of the plaintiff must be set aside and the suit dismissed. 

‘The judgment ia favour of the defendant on his el 
Re. 475 as against the plaintiff bas not been questioned and 
must stand, 

A large portion of the paper-book, £4 , from 

nvecessary atid the eost of that ie not allowed. 
Wo assess the hearing feo at Ke. 300. 1 
Mooxewne, J.—l agree with my learned brother that the 

Judge is erroneous wid must 















Subordinate 






eb rise to the litiga 
which the pront appeal arises, in so far a« they are netesary. 
for the decision of the principal question argued before us, da 
wot admit of any reasonable doubt or 
appellant and the second party defendants respondents, 
owners of a well known bill in Wajmehal, named inj 
partly as Zemindare and partly as lessecs. The 
‘out by the owners to the defendant first party, who is the prinelj 
respondent to this appeal, forthe parpose of quarrying and | 
selling stones, under two successive lass, the first of. which was. 
fora term of two years, and the second fora term of thy 
‘sears, whieh expired on the Vtth April, 1897. Upon the termi- — 
bation Of the seeond lease, the first party defendant, Nawbat 
Pathak, obtained a fresh settlement from the eo-eharers of the: 
plsintif ia respect of their wodivided ton-annas share, but the - 
plaintiff declined to renew the engagement in respect of Ni 
aix dnons, Nawbut, however, continued quarrying operations: 
‘as before. On the Yth July, 1897, the plaintiff served a notice 
upon Nawbut aking him to stop the works and to render an 
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int of all stones quarried since the expiration of the pre- 
lease ; to this Nawbut paid mo heed, amd, on the 
April, 1900, tho plaintiff commenced this action 
Nawbut and his lemors (the cowharees of the 
for an injunction to restrain him from further 
img amd carrying away the stones, for an account of all 
‘quarried since the 12th April, 1897, and for the recovery 
of Re, 5,200 as the value of the plaintiff's share in such stones. 
defendants resisted tho claim, on the grounds, among others, 
They had only exercise lawfully thoir rights ax teranta-in- 

ys, tha there bad boon urither any ouster of the plaintiff 
‘any amortion of hostile title as against him, that the plain 
qaite welcome to carry on quarrying operations on hi 
acount, that as Nawbat had quartis much lees than the 

‘the stones in the entire hill, the plaintiff had no right to 
elaim either necount or damages, and that in any event, the 
Inintiff could not ark for anything mare than N 

te of the rent. Nawbut also include in his written. 

section 111 of the Civil Procedure Cole, a elaim to set 

against the demand of the plaintiff Rs. 177 
"him from the plaintiff. The learned Sub 
the plaintiff was eutitlel to claim an accom also his 
‘of the value before severance of all the materiale quarriod 




























inate Judge held 













pon the busie of the provalout rates of royalty 
‘and uwfashioned stones. "The acconnts were th 
p and, it was found that the plaintiff was entitlel to 
1389, against which the first defendant was entitled to set off 
$175, A decree wax nccontingly made in favour of the 
if for the recovery of the difference, He. 104, with propo 
Wee, Against thie deeree, plaintiff has appealed to 
Court, mainly on the ground that the damage 
Lon n erroneous priueiple. and, the first def 
fed a memorandum of cree-objentione " 
IL of (he Coe of Civil Procedure on the groun! a 
the plaintiff haeno cane of action and is not enti 
Telief nt all. The question raison behalf of the respond 
, the extent and character of the ri wner 
ie enjoyment of joint property, i» one of itr 
answered against the appellant, would ren 
19 
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any discussion of the principles upon which the damages ong 
to be assessed. But the subject ix by no. means free from difti- 
culty as the right of a co-tenant to oceupy and use quarries OF 
mines, bas smsely formo the subject of judicial disension and 
decision ; after a careful examination, however, of the arguments 
advanced on both sides, T bave agrived at theconel that the 
postion taken up by the respondent is well-founded on ronson 
and principle, and must be upheld. 

The learned Vakil for the respondent has contended that 
every co-owner of joint property has a right to the reasonable: 
enjoyment thereof in some of the ordinary methode of reaping 
profits from property of like character and mader soitable oiroum»- | 
stances, and, that so long as his uso does not amount to ouster of 
eo-temant or to the deatrvetion, partial or entire, of tho - 
| joint property, the law dors not impose npon bim an obligation. 

i to render an necount to his co-sharer. In support of this position, - 































page 447, and also another passage from Freeman o 
wed Partition, 2nd elition, section 249 A, where that learned 
1 author summarises th» law on the subject as follows: "Ana 
i ‘general proposition, eaoh co-tenant iw entitled to use, 
every co-tenant ie forbidden to jnjure or destroy the 
| property. very nee, bowever, involves some sl 
! destraction, n the ease of mining property, there can be. 
mo valuable lend, im effec, m des 
traction of a part af the common property. Some of tha. 
co-tenants may desire to operate the mine, while the others 
may be unwilling to do so. "The property is obviously of no 
value, except for the purposes of sale, unle 
|i the only use which its owners ever. contemplated for it, ai 
of whieh it is susceptible, consists of the removal from it of wore | 
wt of value. ‘Through such removal | 
hed, and, if sufficiently long continued, 
"The eo-tenante, who desire to use the mino, 
must either be deprived of all nse thereof, or if allowed to wee, 
most assume all risk and expense, and incar the liability to aceount, 
‘with the others in ease tho use proves profitable, or the non- 
axsenting co-tenants must either join. in the mining operations, 
or submit touse by the others, which will consume or destroy 
B. apart of the property, Axa mine already opened must have 
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intended to be used, and in ite ase to be finally mined out, 
ma the eo-tenants mast have acquired their interests in con- 
ation of and subject to this use, and as each co-tenant ie 
ly entitled to such use of the common property as is con- 
with ita character acd oireumstances, the better rule seems 
| be that, if some of the cu-tonants choose not fo enter upon and 
ork the mine, they van neither enjoin the other from so doing, 
compel to account after having so done" The learned 
for the appellant, on the other hand, has contended that 
‘of the oo-tenants of a mine or quarry cannot grant a valid 
pense ton stranger to enter and work the same and remove 
è materiale, that the exercise of euch right is an invasion of 
tthe rights of the non-assenting co-tennnts, and, that the licensee ix 
Hinkle to account for and pay the proportionate priee of all coal or 
stone removed by him jin support of thie proposition, reliance. 
- dw placed upon the case of Joh v. Potton ion, 
the position taken ap by the appellant cannot be successfully 
maintained upou the principles which regulate the enjoyment 
| joint property, nor ix it in reality » 
referred to, whioh, although it may at first sight seem to 
favour the contention, will be fo 
be distinguishable hy reason of one circumstance which co 
y. difforentiater it from the esse now before we, 1n that 
onio, the plaintiff, a tenani a coal mine, had notice 
negotiation, which was followed by a lease for three year» (i 
fich he did not join) by his two co-tena D-ee 
‘of two undivided thirds of the coal with license to work the same. 
Under this licence some coal, but considerably lew than two- 
ds of the wholo, was raised, and one-third of the royalty was 
pt by the licensee for the plaintiff. A negotiation fora fur 
was on foot, when iu October, 1572, the plaintiff ited » 
osen, praying for an enquiry 
nd an account against all the 
ion and receiver, and for 
. damages. Meanwhile, the co- i tel 
a suit against him for partition, and, a deeree for partition of the 
estate bad already been made, when the plaintiff's suit camo on 
| for hearing ín 179. It further appears that in the partition 
the plaintiff had not asked the Court to take into consider- 
T tm) rs oa nsn 
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‘ation the fact that two of the co-owners, through their licensee, 
had carried away a part of the inheritance, and the partition 
had been effected on the assumption that the three ev-owners 
were entitled in equal shares to the residue of the coal. Under 
‘these circumstances, Sir James Bacon, V.C., held that it wa» pot 
destructive waste for a tenant-in-commen of a coal mine to get, 
or to Howse another to get, the coals, if the working tenant 
does not appropriate to himself more than his share of the 
proceeds, that the working in this case did not eonsequentl 
amount to a trespass, and the plaintiff, electing to diwmi 
the billas against his eo-tenants, was enürlel to a decree 
against the licensee for au account of the value at the pitts 
mouth of the coal raised, lese costs of getting and raising, 
and for payment of one-third to plaintiff. It ix obvious that 
any other decree might have lel to manifest injustice, Relief 
might have been refused t» the plaintiff on ove of two grounds, 
namely, that be might ask for a partition aml accounts as against 
his co-tenante, or that be was at perfeot liberty to work the 
mive on his own account a» enough of coal had been left 
untouched to correspond to his proportionate share in the une 
divided property. Neither alternative, however, was admissible 
under the circumstances; not the first, because the eo-tenants of 
tho plaintiff had already called for a partition and a division had 
been affected without any allowance made for tho faet that two 
of the co-owners had carried away a part of the inheritance 
mor the second, because from the date of the partition deere, 
the ostato hail consed to be joint propert: must be onse 
dorod to have been dividal iato three parts, one of which alone. 
belonged to the plaintiff. The decree in the partition sult did, 
therefore, introduce an element of distarhanee, the existence of 
whieh ould uot be ignored, aud, if the «uit had boon dismissed, 
the plaintif€ would have been left without a remedy, whioh 
would have been neither just nor necessary. 1 am malle to 
hold, therefore, that Sit James Racon intended to lay down asa 
brow proposition of law that if one of two co-tenante of a mine, 
works it reasonably and properly, without the consent of the 
other, but at the same time without any assertion of hostile title, 
and does not take more than his legitimate share of the whole 
property, he in still liable to render an account to his co-owners 

> Such a position ax thie seems to we not only indefeusible, on 
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n but opposed to authorities to whieh I shall presently 
nand, also incoaxistent with observations contained in the 
t of the. learned Vieo-Chancellor himself. For instance, 
portion o hie judgment, ho observes as follows : “ No 
iy lias been referred to and I believe that nose ean be 
do say that the rights of tenante-in-comimon in a mine, 
Pinot ns extensive as can be suggested for sach of those 
fm to do what he wille with tho undivided property, 
d always that ho does not take more than his share. ‘The 
Hatute of Anne ($ Anno, e. 1, Seo. 27) has recognised that 
prineiple, and every decision, which I know of, has adopted it ae 
Principle. What difference is thore between a tree growing, 
‘the Court refuses to prevent a tenant-in-common from 
ng nt his pleasure, although it is a part of the inheritance, 
d » tree which by some operation of wature hae become 
and turned into eannel coal? How is a tenant-in- 
on to enjoy bie sharo, if that is the right expression, of 
common property in seos) mise, if he is not at liberty to 
‘and carry away the coal? ‘The only restriction npon him is 
he must not appropriate to 
the Statate of Anne, to wi 
passage, expressly limite actions of account by 
IL oF Lenant-in-common against another, ‘eases in which 






































‘share or proportion, " and, it appears to me tha 
"especial circumstance of the partition leeree, th 
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established, the rulo embodied in it may be applied to assem the: 
amount of damages 1 

The view of the right and liabilities of co-tenants, which I | 
have indicated, appears to me to be well-founded on principle. — 
Tt is perfectly true that in the case of immovable property 
jointly owned, each co-owner i» in theory interested in every 
infinitesimal portion of the subject-matter, and each bas the 
right, irrespective of the quantity, of his interest, to be in posses 
sion of every part and parcel of the property, jointly with the 
other, or in the language of Lord Coke, " their neenpation im 
undivided, and neither of. them knoweth his part in several " 
(Co-Litt, Sec. 292). Hut it does not follow that evory um of joint 
property by one eo-owner renders him liable to an action for 
account to the other, even though the uso is perfectly logitimate 
fant dogs not constituto an invasion of the rights of the co- 
sharor. If there is no assertion of hostile title, uo exclusion or 
ouster, obviously an action of ejeclment cannot lie; if there 
mo destruction of the property, no conversion, an action of 
trovor is not the appropriate means of rede; nor doo an 
action of accoant lie unless it iw alleged and proved that the — 
'eo-tenwnt lias receive more than his just proportion, In the 
‘case of mining properties, the only mode in whioh they may be 
profitably weed is to take from them valuable ores, and, if this 
is done properly by one co-tenant, so as not to interfere with 
the exercise in a similar manner of the equal right of the other 
co-tenant, I do not wee apon what gronnd a liability may be. 
imposed upon the one to account to the othe led, if the 
contrary view prevailed, there would be no mutuality, and 
enjoyment of joint property woald be impracticable ; one eo 
owner might by expenditure of capital and labour reap advan- 
tages which he would be obliged to share with the other, but, 
if he incurred any loss, lie would not be entitled to throw the 
bunden upon his co-sharer. Lam fortified in the view I take 
by the principle dnducible from the decision of the Exchequer 
Chamber in Headerion v. Bawm,) reversing the decision of 
the Queen's Bench Eason v. Meaderson,? and the decision of 
the House of Lords im Jasoa v. Seward, affirming the doci- 
sion of the Court of Exchequer Chamber, In tho first of 

* (851) 17 Q m, 708 * (A579) L Me a H LÍ 
* (emo) L m a c. P. aas, 











hese two cases, Mr. Baron Parke, after pointing out that if 
Aro tenants-in-common, and one tenant alone possesses the 
ty, he ie, undor the Statute of Anne, answerable ne bailiff 


to his justshare, but not otherwise, observed as follows = 
UW There aro many cases whore profits are made and are actaally 
D by One co-tenant, yer it is impossible to say that he bas 


in Which the money and labour expended greatly exceeds the 
lue of the rent or compensation for the mere occupation of 
the land,—in raising hops for example, which is à very hazardous 
Mivontare,—and he takes the whole of the crops, is he to bo 

table for any of the profite in such a caso, where it is cloar, 
“if the speculation had been n losing one altogether, he could not 
have called for a moiety of the loss, as he would have been 


o Tn taking all the produ 
be mail to recoive more than bis just share and proportion to 
he receives in 
own. labour and capital, to whieh 
“a tonant has no right." In support of t cw, the learned. 
"Judge refers to the opinion eed by Lord Cottenham in 
Me Mahou v. Burchell, that one tenant-in-common of a dwel- 
Ting house, by keeping ont of the actual sceagation of th 
ics, cannot convert the other into his bailiff, in 
I T'ennnot prevent the other from oceupying them except upon th 
of paying him rent,—en opinion, whi 
d by Lord Macnaghtee in his speech before the H 
da. Kennedy v. De Teafford.* Vn the second of 
referred to, Jacobs v. Seeant,® where the whole prodare of 
the common property, a ercp of hay, had been ent in due season 
‘and carried away by one tenant-in-commo: 
‘other could not maintain trespass against 
the growing crops did not 
“tenant-in-common. Lord H: 
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so long as a tenant-in-common i» only exercising lawfully 
rigbts le has a» tenant-io-common, no action can lie against 
him by his eo-tenabt, added that where the act done is right 
in itself, and nothing is done which destroys the benetit of tha 
other co-tenant-in-common of the property, "there no aotion 
will Tie, because be ean follow that property so long as it ix in 
existence and not destroyed; if it is sol}, another question 
ari» under the Statute of Anne" The Lond Chancellor 
referred in support of this viow to tbe osse of the wiley 
Feanings v. Lord Grenville’ where it wi 

sion of a chattel (captured whale) 

ite general and profitable application (tu. o oil, though 
it changed the form of the substance, is vot a destruction of 
the subject matter, and consequently trover would not lie under 
such clreumstances. Sec also Denga v. Shochbergh.* 

‘The foundations of the ductrine applicable to cases of thie 
desoription are fully examined and clearly set forth in two 
recent eases before the Amorican Courts. In the fist. of these, 
Kean v. Connelly’ the question arose between two tenants- 
in-common of a Held, of whom one owned an wndividel (woe 
thirds, and the other the remainder, The defendant, who bud 
cut gous growing upon the laud, was sual by the plaintif, 
who owned an one-thinl share, (or one-third of the value of the 
grass appropriated ; he denied liability, alleging that be had 
not taken more than his fair share, and that he was not guilty 
of any ouster of the plaintiff, who had been in no way hindered: 
from entering upon the Common promises and enjoying the 
samo. Mr. Justice Berry, who dolivered the judgment of the 
Supreme Court of Minnesota, bell. that tive plaintiff was not 
entitled to »uoceed, and after referring to the eases of Meudorsan 
v. Fason,’ and the MeMalon v: Burehell,* quoted the follows. 
ing pawage from Freeman on Co-tenaney, section 268 mw 
containing an accurate statement of the law on the subjects 
"As each co-tenant has at all times the right to enter upon and. 
enjoy every part of the common estate, this right cannot be 
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through bal years, failure of crops, or other unavoidable 
j es, the use male of the estate resulted in a loss, instead 
‘of a profit, to the one in possession." In the second case, Me 
Cord v. Oakland Quicksitrer Mining Company! the reasoning 
which underlies thi» decision was applied to the case of n 
‘mine, and it was held that, where one of several tennnte-in- 
common of a mine is working it in the usual way, and not 
“exsluding his co-tenante, he cannot be called upon to account 
do thom in an action for damages ax for waste, nor restrained 
thus working the mine. Mr. Justice Mokinstry, who 
delivered the judgment of the Supreme Court of California, after 
© Am elaborate review of the authorities, English and American, 
Observed as follows: “The tenant-in-common of a mine 
‘may occupy it for the purpose contemplated by all, even though 
A portion of the soil or ore be removed. Each tenant has the 
ight to use the mine, and, as was intimated by the Supreme 
Conrt of Pennsylvania in nei» v. Corde so long as an 
estate is used according to ite nature, it is no valid objection 
| that the use is consumption, and it is no of the tenant 
‘that it is not more endurable. Tho taking of ore from the 
mine is rather the use than the destruction of the estate; the 
resulte of the tenants’ labour and capital are in the nature of 
| proseede or profite, the partial exhaustion being bat the inci- 
ental consequence of the use" The learned Judge then 
dealt with the question of the grant of an injunction restraining 
the defendant from proceeding with the mining operations, and 
after holding that the injunction mast be refused, continued 
Aa follows: "The occupation by one tenant, so long as he does 
(mot exclude his co-tenant, is but the exercise of a legal right 
The money he invests at his own risk ; if his transactions result 
jn a los, he cannot call upon his eo-tenant for contribution, 
1863) 64 Calit, 138 5 40 Am. Rep. 656, 
* (1854) 24 Paste 
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amiif thay result in a profit, his cotenant is not entitled, 
to share in such profit. "The demand of the plaintiffs is not 
for sum due by way of rent from defendant a» tho — 
tenant of their interest, nor is it for a proportionate share-of- 
anvamount received by the defendant for the use and occupa- 
tion of the premises by third persons, nor is an aocount sought 
as am incident to a claim for partition, nor in the present an 
nation brought to recover a portion of the profite wequired by 
the expenditure of defendant's money, treating him as 
the: agent of plaintiffs i» developing the common property: . 
"here. i» no pretence of an averment of any actual contract 
between. plaintiff and defendant, whereby the latter war 
authorized to net for the former. On the contrary, it ix expressly 
alleged: in the complaint that the acte of defendant ware 
against the will of plaintiffs aad. without their consent. 
If the appropriation by the defendant of the net proceeds of 
his enterprise be considered as merely the legitimate perception 
of the profits, the action cannot be maintained as an action 
for an aecount.” The view wt forth in these two caus is substan- 
tially in agreement with that taken. by the Court of Appeals of 
Now York in Le Barrow v. Habeoel, and in not inconsistent: 
with that adopted: in the cases of Bariy v. Friend,” Bind v. 
Bird,* Annely v. De Sausure,* Holloway v. Holloway," aidi 
Appeal of Pulmer,* whieh are all distingui on the common 
ground that in each, the co-owner, who was called upon 
aod directed to render accounts, bad been in possession of 
the joint property to the ouster orexclusion of his co-tenant. 

In the last of these cases, the Supreme Court of Pennsylvania. 1 
laid down that as between tenants-in-common: of an opened 
and developed slate quarry, the compensation which the tenant 
‘out of possession is entitled to receive from the tenant in poxses- 
sion taking out slate, is to be measured by the market value of the 
[ slate in place or in a state of nature ; but from an examination 
of the judgment it appears that the Court was not. called. upon 
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the question of the liability of the co-tenant in posses- 

to: render an account of profits, beeanse the parties agreed 
| there was such liability, founded apparently upon a Statute 
1850, which subjects tenants-iv-common in possession of mineral 
to accountability to their co-tenants for minerals taken 

L may further add that the case of Murray v. Haverty, 

which it was held that one of the co-tenants of a coal mi 

jot grant a valid license to a stranger to enter, mine for, and 

coal, on the ground that the exercise of such right 
| an invasion of the rights of the non-assenting co-tenante, was, 
«pointed ont im MeCord v Osblond Q. M. Co decided 
“upon the special provisions of a Statute, which authorized a 
tenant to bring trespass or trover against his co-tenant, who 
should “take away, destroy, lessen in valne or otherwise injure” 
the common property. 
Upon a review of these authorities, T 
$ tions are deducible :— 

C (IJA tenant-in-common cannot be hell liable to his co- 
avant for damage for use and occupation of the joint property, 
unless there lins Bøen waste or an ouster of his co-tens 
(2) When the tenant in possession bae prevented his eo- 

tenant from obtaining from the premises such profite ax they 
“were onpable of yielding, or has taken possession of the whole 
‘and used them ax hix own, and, thercby made a profit, he mu 
acount, eithor for the fair rental value of the profits, or be 
limble for mesne profits; for one tenant is bound to accor 
“another only: as his bailiff, under contract express or i 

(8) Where one tenapt-in-common occupies 
MIliat 46 assertion of hostile or exe past, m 
without claim: ou the part of his co-tenante to be admitted 

a he is under no obligati ho has a 
right toisuch oc:upaney. 
Tf these principles are applied to the facts of the case 
before me, the conclusion is irresistible that the plaint 
cannot sneceed ; he does not complai 
from the enjoyment of the joint property, noris there the 
remotest suggestion that the defendant has taken more than his 
" + (1873) 70 Nimois 330 
$ * (1683) 068 Calit. 134; 49 Aw. ep. 656 ( 
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share of the total quantity of stone, foras the learned Subor- 
dinate Judge puts it, a dozen centaries of quarrying will not 
visibly affect the hill Under these cireumstances, I must hold 
that the plaintiff is not entitled to any relief. 

Reference was made at the Bar to the cases of Matson 
v. Ramehand,? Lackmersar v, Manowa*,! and Balvanfrae v. 
Ga-patrav.” None of these, it i&-onceded, is directly in point; 
the first case i» clearly distinguishable, as the tenant-in-common 
in possession had occupied more than his share of tho laud, 
‘and was made liable to pay compensation ; the «cond. and third 
‘caver, so fat as they go, support the view taken by me. In the 
second ese," Lond Hobhouse, in reversing the decree of the 
High Court, which had direoted an account of the profits, 
observed : Bat if the defendant's use of the landing places and 
the river is consistent with joint possession, why should the 
plaintiffs have any of the profite? They have not earned any, 
and mone bave been earned by the exclusion of them from 
possession, ax was done by the Watsons in thecasecited. By the 
defendant's acts they have lost nothing and bavo received some 
stantial convenience. It will be time enough to give them 
remedies against him, when he eneroaches on their enjoyment.” 
Tn the thied case,” Mr. Justice West bold that a co-tenant may 
Inwfally enjoy the whole property in any way not destruc- 
tive of its substance so as to amount to an ouster of the other 
co-tenants, and whatever a co-tenant may do himself, be may 
license another to do, so that, if all the eo-tenante are exercising 
acts of possession, their rights jater se would be to an account 
‘of the profits realised and a distribution of them according to 
their proportions of the ownershi 

‘The result, therefore, ix that the appeal must be dismissed 
and the cros objection decreed; the suit will stand dismissed 
with coste in this Court and the Court below, As the right of 
‘the defendant to the 175 rupees claimed by Way of set-off has 
‘not been dispated before us, be is eotitlel tom decree for that 
sw, with interest at 6 per cent. per annum from the date of 
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